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INTRODUCTION

1 The Gewerkschaft Erziehung und Wissenschaft (GEW), the German Education Union, is the education sector union affiliated at national level to the German Trade Union Confederation (DGB) and at international level to the Education International (EI), a global union federation for the education sector. The GEW organises educators and teachers in schools, universities, early childhood education, vocational training and adult education. It is an autonomous and independent trade union in terms of funding and party politics. It is by far the biggest organisation in the education sector in Germany with more than 260,000 members.

2 The GEW defends the material and social interests and rights of its members. Moreover, as an education union, it also plays a driving role in updating and implementing education reforms. The main fields of its international work are inter alia:

· the Global Campaign for Education,
· human rights and the participation in urgent action appeals, 

· help for trade unions suffering repression, 

· educating people to live together in a society of tolerance, equal rights and non-violence.
3 This submission will be limited to the problem of strike ban for civil servants
 in general and teachers who are very often employed in this status in particular. However, the GEW might present a more complete parallel report on issues which will be included in the ‘list of issues’ for the relevant session of the Committee in July 2013. 
Article 22 ICCPR and the strike ban for all civil servants
4 Protected under Article 22 of the International Covenant on Civil and Political Rights (ICCPR) trade unions defend and further the rights and interests of their members irrespective of their legal status. To this end, the right to strike is one of, if not the most important means. Any restriction severely threatens and limits effective trade union activity. This is all the more the case if a whole category of workers, i.e. employed persons with civil servant status, is denied the right to strike (and the right to collective bargaining).
The strike ban has already been criticised by the Committee
5 The strike ban for all civil servants in Germany is a longstanding issue for criticism by all relevant international supervisory bodies (see below paras 15 ff.). It has also been dealt with by the Human Rights Committee in its ‘Concluding observations’ concerning the 4th State Report of the Government of Germany. This ban has been criticised as follows:
18. The Committee is concerned that there is an absolute ban on strikes by public servants who are not exercising authority in the name of the State and are not engaged in essential services, which may violate article 22 of the Covenant.

6 It will be shown that the general strike ban

· remains unchanged,

· continues to have very negative consequences for the trade unions concerned and their members and
· continues to violate all relevant further international standards.
The strike ban remains unchanged
7 Very briefly, the legal situation may be described as follows. Guaranteeing the right to association for purposes of safeguarding and furthering of working and economic conditions Article 9(3) of the German Basic Law includes the right to strike. However, domestic jurisprudence is interpreting the Basic Law as denying all civil servants this right. This restrictive interpretation is based on the consistent case-law of the German Constitutional Court referring mainly to Article 33 paragraphs (4) and (5) of the Basis Law, the latter paragraph providing that “[t]he law governing the public service shall be regulated and developed with due regard to the traditional principles of the professional civil service.”
8 This strike ban for all civil servants continues to be applied in practice. This situation has, in principle, not changed since the Human Rights Committee has dealt with the problem the last time (see para 5).

9 In recent times, however, there is one main new development. Indeed, the European Court for Human Rights (ECtHR) found in two cases concerning Turkey (see below para 20) that the right to collective bargaining and the right to strike were protected as a human right by Article 11 of the European Convention on Human Rights (the Convention) in general and in respect of civil servants in particular. Under international law the Convention is binding on the Federal Republic by way of ratification. Therefore, a total strike ban on civil servants violates Article 11 of the Convention. At the moment, domestic courts are dealing with the impact of these ECtHR’s judgments (see below para. 13).
The strike ban continues to have very negative consequences for trade unions and their members
10 Out of total number of about 1.5 million civil servants more than 700.000 persons are employed in the education sector at ‘Länder’ (regional State) level mostly as teaching staff (see below p. 8). As all others groups of civil servants they are deprived of their fundamental right to strike.

11 Being constantly reminded of the allegedly illegal strike participation – an argument used to put pressure on civil servants -  still about 40,000 civil servants have nevertheless dared to take part in strike actions in the regional States (‘Länder’) since 2000.
12 In this respect, the last important strike actions date back to 2009 and 2010. Alongside with public sector workers (with collective bargaining rights) 2009 teachers as civil servants took part in particular in the ‘Länder’ of Bremen, Nordrhein-Westfalen and Niedersachsen,, in 2009/2010 teachers went on strike in Hessen and Schleswig-Holstein because of rising working time. As a consequence of the participation in strike action the administration had often recourse to disciplinary proceedings. In this respect many procedures are reported in all countries named above. In an important number of cases sanctions were addressed to the teachers concerned. These sanctions vary from disapprovals to administrative fines. It also means that the civil servants concerned will not be promoted (also in case of an on-going disciplinary proceeding).
13 Several sanctions have been taken to Court. Only two first level administrative tribunals have accepted an impact of the ECtHR judgments (see above para 9 and below para 20) by either annulling the sanctions pronounced (Administrative Tribunal of Düsseldorf;
) or by directly recognising the right to strike to civil servant status teachers (Administrative Tribunal of Kassel
). However, another Administrative Tribunal has denied any impact of these judgments (Administrative Tribiunal of Osnabrück
). This was confirmed by the most recent and first second instance judgment (Administrative Court of appeal of Münster
) annulling the judgment of the Administrative Tribunal of Düsseldorf. Actually there is no final judgment recognising the right to strike for teachers in the status of civil servants concerning participation of civil servants in strike action in the follow-up to the ECtHR’s judgments. Conversely and in conclusion, civil servants taking part in strike action are still running the high personal risk of being sanctioned and discriminated in their career.
14 The negative consequences for the respective trade unions are obvious. They would not be able to rely on their membership to go on strike in case the trade union concerned would call a strike. In the ECtHR’s words
:

The Court considered that these sanctions were such as to discourage trade union members … from acting upon a legitimate wish to take part in such a day of strike action or other forms of action aimed at defending their affiliates’ interests.
This enormously weakens the impact of the trade unions concerned when striving for the interests of their members. Moreover, in such a case the trade unions concerned would be held liable in damages. In the public service even more severe (administrative) prohibitions and sanctions would not be excluded. That is why there are not more examples of calls for strikes by civil servants.
The strike ban conflicts with all further relevant international standards
15 Having ratified the most important relevant international standards the Federal Republic is bound to recognise the right to strike. All competent international supervisory bodies have criticised the total strike ban for civil servants, sometimes already for decades:

UN - International Covenant on Economic, Social and Cultural Rights (Committee on Economic, Social and Cultural Rights - CESCR)
16 Since several supervision cycles the Committee on Economic, Social and Cultural Rights (CESCR) criticises the total strike ban for all civil servants. In its most recent ‘Concluding observations’ (2011)
 the CESCR reiterates its respective concerns.
20. The Committee reiterates its concern, as in 2001, that the prohibition by the State party of strikes by public servants other than those who provide essential services constitutes a restriction of the activities of trade unions that is beyond the purview of the restrictions allowed under article 8 (2) of the Covenant (art. 8).

The Committee once again urges the State party to take measures to ensure that public officials who do not provide essential services are entitled to their right to strike in accordance with article 8 of the Covenant and ILO Convention No. 87 concerning Freedom of Association and Protection of the Right to Organise (1948).
ILO – Convention No 87 (Committee of Experts on the Application of Conventions and Recommendations – CEACR)
17 Since several decades the Committee of Experts on the Application of Conventions and Recommendations (CEACR) criticises the total strike ban for all civil servants. It always held that teachers cannot be considered to exercise authority in the name of the State and therefore should not be denied the right to strike.
18 The ‘Observation’ concerning Germany (2012)
 is of specific importance. It is not only the most recent but also the most explicit evaluation of the German situation from an international law perspective. The CEACR reiterates its previous criticisms but also expresses the hope that the (new) ruling of the Administrative Tribunal of Düsseldorf (see above, concerning a teacher who should not be sanctioned for taking part in a strike action) will have positive effects. In the meantime, however, as mentioned before this judgment has been overruled by the Administrative Court of appeal of Münster (see para 13).
Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the comments of the International Trade Union Confederation (ITUC) dated 4 August 2011 on the application of the Convention as well as the Government’s observations thereon.

Article 3 of the Convention. Right of workers’ organizations to organize their administration and activities. The Committee recalls that it has been requesting for a number of years the adoption of measures so as to recognize the right of public servants (Beamte including postal workers, railway employees and teachers among others) who are not exercising authority in the name of the State, to have recourse to strike action. The Committee notes from the ITUC observations that the Düsseldorf Administrative Court handed down a ruling dated 15 December 2010 setting aside the disciplinary punishment of a teacher with civil servant status (Beamte) who had participated in a strike. In this regard, the Committee notes with interest that, in its ruling, the Düsseldorf Administration Court held that, since the general strike prohibition for civil servants in Germany is probably contrary to international law (in particular to the European Convention on Human Rights), the imposition of disciplinary measures for participation in a strike is unacceptable when the relevant civil servant – such as, in the present case, the teacher – does not pertain to the administration of the State (“principle of friendly interpretation towards international law”). The Committee also notes that the Government states in its report that this decision only relates to an individual case and does not advocate a right to strike for civil servants in general. The Government also stresses that it stands by the strike ban for all civil servants (Beamte), which constitutes a traditional principle of the civil servants under article 33(5) of the Basic Law and derives from the civil servants‟ duty of allegiance and obligation to fulfil their duties as a permanent function (i.e. without interruption) enshrined in article 33(4). According to the Government’s report, the right to strike in the public service depends on the status group – employees in the public service (Arbeitnehmer des öffentlichen Dienstes) do enjoy the full right to strike whereas civil servants do not have the right to strike on constitutional grounds. The Committee further notes the Government’s indication that, since the Basic Law does not specify which tasks are to be entrusted to civil servants (Beamte), the Government has a certain constitutional leeway in the delegation of the tasks and prefers to use civil servants where the State interferes in the rights of individuals for the public good.
The Committee once again recalls that it has always considered that the right to strike is one of the essential means available to workers and their organizations for the promotion and protection of their economic and social interests. While accepting that the right to strike may be restricted or even prohibited in the public service, the Committee has clearly established that such a limitation may be applied only in the case of public servants exercising authority in the name of the State. The Committee is of the view that teachers, postal workers and railway employees with the status of civil servant (Beamte) do not exercise authority in the name of the State and should therefore be allowed, without prejudice to the possibility of establishing a minimum service, to exercise the right to strike, which the Committee understands is available to private sector teachers, postal workers and railway employees as well as to teachers with the status of employee in the public sector (Arbeitnehmer des öffentlichen Dienstes). The Committee requests the Government to indicate in its next report any concrete measures taken or envisaged, in the light of the abovementioned ruling of the Düsseldorf Administrative Court, to ensure that all public servants who do not exercise authority in the name of the State can have recourse to strike action in defence of their economic, social and occupational interests.
ILO – Principle of Freedom of Association (Committee on Freedom of Association – CFA)
19 The German Education Union (GEW) together with the German Confederation of Trade Unions (DGB), complained to the ILO CFA concerning the strike ban for public servants, in particular teachers. The Committee issued the following recommendations
:

291. In the light of its foregoing conclusions, the Committee invites the Governing Body to approve the following recommendations:

(a) The Committee considers that the teachers who took part in the one-day strike of 2 March 1989 do not fall within the groups of workers which - according to ILO principles - might be excluded from the generally accepted principle granting the right to strike to workers and their organisations.

(b) It accordingly asks the Government to take the necessary measures to allow teachers - whatever their particular status under national law - to exercise freely the right to strike. …
European Convention on Human Rights (European Court of Human Rights – ECtHR) 
20 Although the Convention, seen from the UN perspective, is only a regional human rights instrument it is, nevertheless, generally considered as the most important and most effective human rights protection system in Europe in particular by virtue of the jurisprudence of the ECtHR. Therefore, it is most significant that Court’s Grand Chamber in its judgment in the Demir and Baykara case
 recognised for the first time the right to collective bargaining to civil servants as being protected under Article 11 of the Convention. Moreover, on this basis the Court expressly recognised the right to strike for civil servants as being included in Article 11 of the Convention in its Enerji Yapi-Yol Sen judgment
.

32.  The Court acknowledged that the right to strike was not absolute and could be subject to certain conditions and restrictions. Thus, the principle of trade union freedom could be compatible with a prohibition of strikes by civil servants exercising functions of authority on behalf of the State. However, while certain categories of civil servant could be prohibited from taking strike action (see, mutatis mutandis, Pellegrin c. France [GC], no 28541/95, §§ 64-67, CEDH 1999‑VIII), the ban could be extended to all public servants or to employees of State-run commercial or industrial concerns. Thus, legislative restrictions on the right to strike should define as clearly and narrowly as possible the categories of civil servant concerned. In the opinion of the Court, in this case, the impugned circular was drafted in general and absolute terms which denied all civil servants the right to strike, without weighing up the considerations enumerated in paragraph 2 of article 11 of the Convention. What is more, the Court noted that nothing in the case notes indicated that the national action day of 18 April 1996 had been banned. The ban issued in the circular related only to the participation of civil servants in this day of action. In joining this action, the members of the board of the applicant trade unions had merely exercised their right to peaceful assembly (Ezelin v. France, judgment of 26 April 1991, § 41, series A no 202). Yet they received disciplinary sanctions grounded in the terms of the impugned circular (paragraph 9 above). The Court considered that these sanctions were such as to discourage trade union members and other persons from acting upon a legitimate wish to take part in such a day of strike action or other forms of action aimed at defending their affiliates’ interests (Urcan et alia, cited above, § 34, and Karaçay v. Turkey, no 6615/03, § 36, 27 March 2007). The Court noted that the Government had not demonstrated the need for the contested restriction in a democratic society.

21 This was expressly confirmed in respect of teachers in the ECtHR’s Kaya and Seyhan judgment
.
(Revised) European Social Charter

22 As ‘social’ corollary to the Convention, the (Revised) European Social Charter expressly recognises the right to strike (Article 6(4)). Already in its first supervision cycle the competent supervisory body, the European Committee of Social Rights, considered
 that 
[w]ith particular reference to the position of German public servants with regard to the right to strike, the Committee recorded that according to the first German Report "public servants have not the right to strike". The Committee was bound to hold that such a state of affairs was incompatible with the Charter.

23 Although this conclusion is disputed by the Government, this Committee has continued to hold, at least in general terms, that the right to strike should not be denied to a whole category of workers
.
Conclusions

24 The right to strike is one of the most important means for trade unions to strive for the interests of their members. It has been recognised by the Committee that this right is included in Article 22 ICCPR. This case-law is confirmed by all other international standards and bodies even in case  - as in Article 22 CCPR -  when the right to strike is not expressly mentioned in the relevant text guaranteeing the freedom of association. The last illustrative example is the new jurisprudence of the ECtHR. Concerning the ILO case-law, full account should be taken of Article 22(3) CCPR stressing the importance of ILO standards as the minimum below which countries should not fall. In conclusion, the overwhelming criticisms by all international competent supervisory bodies mean an unprecedented denial of international obligations by the Federal Republic. 
25 In denying all 1.5 million civil servants independently of their function and by not guaranteeing to right to strike to teachers irrespective of the status Germany continues to fail to comply with the requirements of Article 22 ICCPR.
26 In conclusion, the GEW would urge the Committee to include this problem in the ‘list of issues’ for which the Government of Germany would be supposed to react in detail (108th Session of the Committee in July 2013).
ANNEX - Public service staff (30.06.2010)
Civil servants
	Status
	Total
	Public service
	Indirect public service

	
	
	Total
	Federal, regional and local level
	Municipal administration union
	Railways authority
	

	
	
	
	Total 
	Federal level
	Regional level
	Local level
	
	
	

	
	
	
	
	
	
	
	
	
	

	Civil servants
	1 564 583 
	1 488 737 
	1 443 483 
	 124 312 
	1 143 669 
	 175 502 
	 2 552 
	 42 702 
	 75 846 


Public service staff at regional State (‚Länder‘) level

	Number of the relevant code
	Tasks

(According to the system of the budget)
	Total
	Civil servants and Judges
	Workers and Employees

	
	
	
	
	

	
	
	
	
	

	0 – 8
	Total
	2 317 767 
	1 282 554 
	1 035 213 

	1
	Education, science, research, cultural affairs
	1 370 898 
	 713 854 
	 657 044 

	11/12
	General and vocational education
	 846 731 
	 639 161 
	 207 570 

	112 – 114
	inter alia: Primary schools
	 276 977 
	 218 676 
	 58 301 

	115, 116
	 Lower secondary schools
	 98 094 
	 68 617 
	 29 477 

	117
	Upper secondary schools
	 166 886 
	 130 789 
	 36 097 

	119
	Secondary comprehensive schools
	 62 561 
	 49 068 
	 13 493 

	124
	 Special schools
	 76 928 
	 50 680 
	 26 248 

	127
	 Vocational schools
	 115 252 
	 82 375 
	 32 877 

	129
	 Further educational tasks
	 40 453 
	 34 954 
	 5 499 

	13
	Tertiary education / Universities
	 467 802 
	 54 609 
	 413 193 

	131
	inter alia: Universities
	 235 131 
	 31 441 
	 203 690 

	132
	 Medicinal Universities
	 175 971 
	 4 266 
	 171 705 

	136
	 Universities for applied science
	 47 503 
	 15 461 
	 32 042 


https://www.destatis.de/DE/Publikationen/Thematisch/FinanzenSteuern/OeffentlicherDienst/PersonaloeffentlicherDienst.html (emphasis added, non-official translation)[image: image2]
� On the basis of ILO terminology, the term ‘civil servant’ is used as translation of “Beamte” in German (see below � REF _Ref327127473 \h � \* MERGEFORMAT �ILO – Convention No 87 (Committee of Experts on the Application of Conventions and Recommendations – CEACR)� para � REF _Ref327139669 \r \h ��18�). For the purposes of this report, the reference to the term ‘public servant’ has the same meaning.


� Concluding Observations 8 November 1996 (CCPR/C/79/Add 73), para 18 (Germany); see also Concluding Observations 3 August 1993 (CCPR/C/79/Add 21), para 17 (Ireland), Concluding Observations 4 May 2004 (CCPR/CO/80/LTU), para 18 (Lithuania).


� Judgment 15 December 2010 - 31 K 3904/10.O.


� Judgment 27 July 2011 - 28 K 1208/10.KS.D.





� Judment 19. August 2011 – 9 A 2/11


� Judgment 7 March 2012 - 3d A 317/11.0; annulling the judgment mentioned in footnote � NOTEREF _Ref327132627 \h � \* MERGEFORMAT �3�.


� Judgment 21 April 2009 - Application no 68959/01 – Enerji Yapi-Yol Sen v Turkey – para. 32.


� E/C.12/DEU/CO/5 - 12 July 2011


� Report III(1A): Report of the Committee of Experts on the Application of Conventions and Recommendations, 2012, p. 157-158


� Complaint against the Government of Germany presented by the German Confederation of Trade Unions (DGB) and the Educational and Scientific Trade Union (GEW) Report No. 277, Case No. 1528; Official Bulletin, Vol. LXXIV, 1991, Series B, No. 1.


� Judgment 12 November 2008 – Application n° 34503/97.


� Judgment 21 April 2009 - Application no 68959/01.


� Judgment 15 September 2009 - Application no 30946/04, para 29.


� Conclusions I (1969), http://hudoc.esc.coe.int/esc2008/document.asp?item=22.


� “The Committee recalls that in the case of civil servants who are not exercising public authority only a restriction can be justified, not an absolute ban …” (Conclusions XIX-3 (2010) on Article 6(4), Germany).
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