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Introduction 
The Association of Community Councils in the North of Cauca (ACONC),
 the Franciscan Family of Colombia (FFC),
 and Franciscans International (FI)
 present these for the evaluation of Colombia by the UN Committee on the Elimination of Racial Discrimination during its eighty-seventh session in August 2015.
We focus on the human rights situation of Afro-descendant, Black, Raizal, and Palenquero people (hereinafter Afro-descendants). The Afro-descendant communities in the department of Cauca have long been engaged in defending the right to life in their ancestral territories, and in particular the rights to water and to a healthy environment - all endangered by mining in communal territories. The information and analysis presented in this report are based on the experience of ACONC, FFC, and FI accompanying these community processes.
Part I of this report studies three deficiencies in the legal, institutional, and policy frameworks: (A) the lack of information on the demographic composition of the population; (B) the lack of representation and participation of the Afro-descendant population in the political and public sphere; and (C) the inherent biases in national development policies and plans.
Part II documents the discriminatory impacts of policies that promote and allow illegal mining, illustrated by the case of the North of Cauca. We present (A) the reality of unconstitutional and illegal mining, (B) the impacts on the collective human rights of communities, especially in terms of water, forced displacement, and the situation of Afro-Colombian women; (C) the right to prior consultation; and (D) the situation of human rights defenders. Part III presents the recommendations.

As the United Nations independent expert on minority issues concluded upon her mission to Colombia in 2010: "Despite a plethora of Government legislation, policy and programme initiatives, the reality is poor implementation, inadequate resources and outputs which fall far short of the needs of Afro-Colombians.”
 Instead of addressing this gap, the State promotes policies and actions that create situations of vulnerability—namely policies promoting resource extraction—thus entrenching structural racism in the country.
I. Deficiencies in the legal, institutional, and public policy frameworks
We highlight three fundamental questions at the national level that have a great impact on the situation of the human rights of Afro-Colombian communities. The Committee´s attention to these structural deficiencies, which are at the root of several problems of discrimination, will be a contribution to promote lasting change in the Colombian State´s compliance with the Convention. We highlight:

(A)   deficiencies in the census and in the collection of democratic data; 

(B)  the lack of representation and political participation; and 
(C) marginalization of the rights of Afro-descendants in the national development plans and policies that impact their lives and autonomy.

A. The lack of information on the demographic composition of the population
In its consideration of Colombia in 2009, the Committee on the Elimination of Racial Discrimination noted “the considerable variance in the information available on the percentage of the population that identifies itself as Afro-Colombian” and “that the results from the census of 2005 differ from other population surveys.”
 The independent expert on minority issues also observed that “[t]he census failed to accurately capture the demographic and socio-economic reality of the Afro-Colombian population.”
 However, the Government is still using data from the 2005 census up to today.
 

According to the 2005 census, there are 4,281,182 people of African descent in Colombia, which corresponds to 10.5% of the total population. Afro-descendant organizations, the Ombudsman´s Office, and demographic studies by different scholars are in agreement that people of African descent actually constitute between 25% and 26% of the total population, which is equivalent to more than 15 million people of Colombia.

Deficiencies in the collection and systematization of accurate statistics on the Afro-descendant population and their living conditions contribute to problems and biases in public policy, which constitutes a factor in racial discrimination. 
The Committee’s 2009 recommendations are still pertinent: that the State “further improve its compilation of information on the situation of ethnic groups in the economic, social and cultural fields;” that it “ensure that future census questions are formulated in a manner that permits and encourages self-identification of persons belonging to ethnic or indigenous groups;” and that it “consult with relevant communities on measures to improve data collection and also during the elaboration and realisation of the next census.”

B. Lack of representation and participation of the Afro-descendant population in the political and public sphere
The Country Rapporteur for this review expressed particular interest in representation and political participation.
 In addition to being independent rights, the effective guarantee of representation and participation for Afro-descendants would have the function of promoting public policies that are better adapted to the situations of these communities. 

Article 176 of the Constitution, subsequently developed in Law 649 of 2001, designated two seats in the House of Representatives to ensure the participation of Afro-descendant communities.
 In the report submitted by the Government for this review “attention is drawn to the existence of special electoral constituencies for indigenous and Afro-Colombian groups, ensuring that these minorities are represented in Congress.”
 
However in practice this has not worked. The last elections have called into question the effectiveness of the requirements to ensure proper representation. To campaign for one of these seats, the candidates simply need to self-proclaim themselves Afro-Colombian and get the endorsement of any organization registered at the office of Afro-Colombians Affairs in the Ministry of the Interior. 

In March of 2014, the two people elected for the places reserved specifically for this population are not of African descent and many in the community have asserted that these individuals do not represent them.
 

This situation defeats the purpose of guaranteeing visibility for a traditionally underrepresented population. Furthermore, the absence of representatives committed to the situation of Afro-descendant communities hinders the design and implementation of public policies that would guarantee attention to them as a population and that would best promote their rights. 
Political will manifest in legislative reform is needed in order to implement changes oriented at better addressing both the de jure and de facto shortcomings that Afro-descendants face in terms of seeking real representation in the legislative branch. This initiative should, with the participation of the Afro-Colombian, Black, Raizal and Palenquero people, rethink the necessary requirements to enter an election as a candidate for the seats designated to represent the Afro-Colombian population in the Congress of the Republic.
C. Inherent biases in national development plans and policies 

“The map of high-density Afro-Colombian populations overlaps almost completely with the map of areas of extreme poverty.”
 Therefore Afro-descendant women and men should be priorities both in terms of beneficiaries and participants in the Development Plan.
The National Development Plan 2015-2018 (PND) aims to have an approach oriented towards the elimination of the phenomenon of discrimination and the consequent guarantee of real equality.
 However, this Plan does not include a real way to achieve this goal since the design of the Plan itself does not respect the right to free, prior, and informed consent (ILO 169), and the development model that it promotes depends upon the erosion and violation of the rights of Afro-descendant communities. 

As evidence of how it has incorporated a differential approach in its public policy actions, the Government cites in its report the following excerpt from the National Development Plan 2010-2014: 

the State must guarantee both sustainable economic growth and comprehensive social development. In terms of this second objective, one of the main challenges has been to ensure the social inclusion of the various ethnic groups, which is why, in public policy guidelines, particular emphasis has been placed on the development of plans, programmes and projects targeting specific segments of the Afro-Colombian population, the indigenous peoples and the Roma and Gypsy people.
 
Despite this formulation, the National Development Plan 2015-2018 was approved without fulfilling the legal requirement of prior, free and informed consent with the Afro-descendant people. In the approval process, recommendations were presented by the National Afro-Colombian Authority (Anafro), which brings together more than 80% of the population of African descent and which demanded prior consultation before the Plan’s adoption. These recommendations were not addressed. The marginalization of Afro-descendant communities in the approval of the National Development Plan ignores the relationship of these communities with their territory as well as their conception of their own development processes. 
On the other hand, the obligation to integrate the Comprehensive Plan, formulated and presented by the organizations of the Afro-descendant Movement, into the National Development Plan has not been fulfilled.

For this reason, it is not surprising that the orientation and content of the PND does not respond to the reality of these communities; on the contrary, it promotes a model of development that disproportionately generates negative impacts on Afro-Colombian communities. 
Although the current Development Plan proposes peace, equity, and education as its main themes, the emphasis is actually on infrastructure, the mining and energy sector, and agro-industry. Extractivism has been implemented on the basis of the last two sectors. The mining and energy sector have a high share in the GDP of the country, and therefore the Government develops the necessary mechanisms to continue consolidating these as the engine of development. This is on the belief that stimulating growth of these sectors will contribute to the achievement of peace, equity, and better education. 

Many Afro-descendant communities live in areas where the presence of illegal armed groups (FARC, ELN, BACRIM) converge with mineral-rich territories, creating a context in which the State is weakened in its capacity as guarantor of rights. Especially for the Afro-descendant people, betting on the extractive model, does not promote peace and equity but instead has the effect of intensifying the systems that have led to violence and discrimination.

To achieve the consolidation of extractive sectors, domestic legislation has been eased in order to eliminate legal obstacles that hinder foreign investment. This is to the detriment of the rights of the communities settled in the territories where the resources are located and also to the detriment of the institutional strength that should exist to guarantee the rights of these communities. Defending the model of development implemented by the Colombian Government not only ignores the model of development of the Afro-Colombian communities, it undermines it. For this reason, these communities have rallied in resistance against development proposals that—in the name of eradicating poverty—generate conditions of dispossession and misery.
II. Policies that promote or allow illegal mining: the human rights situation of Afro-descendant communities in the North of Cauca
The Office of the High Commissioner for Human Rights said in its latest report that: “Colombia is large enough to accommodate different visions of development: exploitation of mineral resources, industrialized agribusinesses and large-scale energy production can co-exist with community-based mining, family farming, protection of traditional cultures of indigenous and Afro-Colombian communities, and environmental protection.”
 

However, we can see that in fact these different development models do not coexist; on the contrary, the extractive model promoted by the Government is destroying local projects and local cultures. The actions of the Government to seek development based on extractivism, in the context of a lack of real guarantees for human rights, means that this vision of development is carried out at the cost of the rights and cultures of traditional Afro-descendant communities. 
The situation of Afro-Colombian populations in the North of Cauca illustrates this national reality.
The natural riches of ancestral territories in the North of Cauca have drawn the interest of multinationals and illegal miners, and in response, the opposition from communities in defense of their territory and their own concept of development. This has been generating a conflict in which these communities find themselves subjected to an imposed development model that violates their rights to self-determination and to cultural integrity. The reality is that the development model promoted at the national level runs directly contrary to the type of development conceived by Afro-descendant communities.
A. Mining in the North of Cauca
1. Mining practiced by the Afro-Descendant communities
The northern part of the Department of Cauca is made up of 13 municipalities with an approximate population of 400,000 inhabitants, of which 46% are people of African descent, located mostly in rural areas.
 

Like most of the nationwide rural Black communities, the population of this region is involved in agriculture and mining—subsistence agriculture and artisanal and small-scale mining. The Afro-descendant population has carried out artisanal mining since the time of slavery between the 16th and 19th centuries. 

The communities of the North of Cauca have been characterized by their strong resistance in defense of their land rights against a variety of territorial threats, especially from confrontations between armed groups, insurgents, paramilitary and the State over military and economic control of their territories, as well as from the presence of illegal predatory economies
 of an extractive nature, such as monocultures
 and gold. 

According to a study of the Colombian Geological Service, gold and copper can be found in most parts of the territory of Cauca. Particularly in the last decade the exponential increase in gold prices has led to the mechanization of most of the alluvial mining developed in the country, with serious socio-environmental, economic, and cultural impacts felt by the communities. Both the illegal presence of multinational corporations as well as the development of illegal mining carried out by armed groups has led to persistent violations of the human rights of the community in these territories.
2.  Illegal mining by armed actors and without titles 
The biggest immediate problem faced by communities in these municipalities is the active mining carried out by armed actors and without mining titles.
 The exploitation of gold by outsiders is devastating the municipalities of Guachené, Santander de Quilichao, Buenos Aires, and Suarez. While it is difficult to determine the owners of the mining enclaves that are protected by heavily armed men, there are indications of ties with reorganized paramilitary groups, such as the Águilas Negras and Los Rastrojos, judging from the brochures and menacing phone messages that have been received by leaders in the region who are questioning the presence of this mining in their territories. 

“Decades of armed conflict between the Government, paramilitaries and guerrilla forces have played out largely in Afro-Colombian territories.”
 Cauca is recognized as the heart of the internal armed conflict.
 In addition to the institutional weakness to ensure and promote the right to development of indigenous peoples and people of African descent, many of them are in areas in which there is both a presence of armed groups (FARC, ELN, BACRIM, paramilitaries) and a great mineral wealth, which has led to the systematic violations of rights that the State has not protected. 
Case of San Antonio 

In 2010 miners from outside the community, without any permission for exploitation by INEGOMINAS (which today is the National Mining Agency), and without consultation or consent of Community Councils or Afro-descendant ethnic authorities, started activities for the exploitation of gold by open-pit mining with backhoes, in the towns of San Antonio and El Palmar in the municipality of Santander de Quilichao, Department of Cauca. 
It has been shown that this excavation in San Antonio, in addition to the lives that it has claimed (many not recognized or reported), has caused more than 30 kilometers of land and environmental damage.

The operations were forced to stop because of the collapse of one of the mines in the San Antonio area where at least 40 people were buried under the mud. Authorities rescued only 14 bodies. The Government signed an agreement for the control of illegal mining in the region, full reparation to the families of the victims of the disaster, and the formulation of participatory measures agreed with the Community Councils that would contribute to strengthening economic opportunities for communities in the region. To date this agreement has not been fulfilled.
Case of La Toma 

The practice of ancestral mining is a source of income for the 1,300 Afro-descendant families who live in the community of La Toma in the municipality of Suárez and they report practicing this work from the year 1636. The Afro-descendant community had been carrying out the practice of ancestral mining in such a way that it still preserved the life of the Ovejas River and the benefits that this river provides to the community. 
But today, as a result of illegal mining, the river has been diverted from its normal course, the backhoes and toxic substances such as cyanide and mercury circulate at its source, affecting the rights of the community to life, autonomy, and cultural integrity. Mercury and cyanide contamination of the Ovejas River, which supplies the water for the needs of the Afro-descendant community, now endangers the lives of its inhabitants.

The community has submitted the relevant complaints to the Attorney General. The Colombian Constitutional Court issued judgment T-1045A, which requires the protection of the rights of the communities of La Toma. Most of the illegal miners in the region came from the Zaragoza mines close to the port of Buenaventura, which had been shut down after it was discovered that they had operated illegally for two years.

Despite the reports to local and national authorities about the illegal mining activities, the authorities have ignored the communities’ demands for this mining to be controlled and halted. This has allowed the expansion of the mining throughout the region of the North of Cauca and has had the consequences of irreparable environmental damage and impacts to the cultural and territorial rights of Afro-descendant communities. The absence of the authorities has been so total that the community has opted, in an act of active resistance, to intervene and stop the backhoes. As a result they have been threatened and have had to move to other municipalities.

3. The situation of illegal concessions to mining companies 

For Afro-descendant communities that have organized themselves to defend their territorial rights, all mining that is imposed on their territories without a process of free, prior, and informed consultation and consent is illegal mining. This interpretation is supported by the dictates of Law 70 of 1993 and the judgment T1045A of the Constitutional Court. Therefore illegal mining includes the titles granted by the mining authority without fully implementing prior consultation and consent, which makes the process unconstitutional.
Mining concessions of ancestral territories in the region of northern Cauca are of great concern for ethnic communities. Regional authorities have reported that in the northern Cauca region there are 267 mining concessions for the exploitation of the gold, coal and other minerals, issued by INGEOMINAS, today the National Mining Agency. While in most cases the exploitation phase has not yet started, the experience in other regions of the country has already shown the severe impacts that can be anticipation for the territory, the environment, and the land rights of the communities. We mention with particular concern another case that we are accompanying: La Colosa, of the Anglo Gold Ashanti Company, in the Department of Tolima.

The Center for Intercultural Studies of the Javeriana University of Cali analyses that of the 350,000 hectares titled in Cauca as of December 2012, 82,000 hectares overlap with Community Councils.
 The concessions for the exploitation of natural resources have been given to multinationals such as Anglo Gold Ashanti and Kosigo Resources, or to national companies or groups like Quedada Resource and also to some individuals.

According to the National Mining Agency,
 quoted by El Tiempo, 65% of the territory in Santander de Quilichao has been requested for concessions, of which 18% has been granted. In the municipality of Suárez, there are 11,685 titled hectares amounting to 40% of the territory, while about 10% of the territory is under mining concessions. If all the requests were to be granted, this municipality would be committing 70% of its territory and mineral resources, especially gold, to multinational and mining companies. 

In the municipalities of Buenos Aires and Suárez alone, there are 35 mining concessions for the exploitation of gold and coal, granted without prior consultation and consent of communities potentially affected as required by ILO Convention 169, which Colombia has signed.

The entrance of companies into the territories also contributes to the militarization of the area. We have observed the creation of military units to protect the interests of transnational corporations. The members of the community of La Toma have assessed that the construction of a military base in premises close to the urban sector of the municipality has had impact on the worsening of the armed conflict between the national Government and the FARC-EP. As the Ombudsman has remarked, concessions coincide with the escalation of the armed conflict.
 Thus, large-scale extractive activities, along with the illegal exploitation of the resources as a source of financing of illegal armed groups, create a situation in which the civilian population suffers the consequences of the conflict, not only because they find themselves in the crossfire but they are especially at risk for defending their rights to territory and self-determination.

Héctor Sarria, who holds of a license granted in the territory of the Community Council of La Toma, sued the Suárez municipality in May 2010 demanding the eviction
 of five thousand families who make their living off of artisanal mining in that territory. Fortunately the eviction order was prevented by the local Community Council.
The Community Council of La Toma filed a legal action to prevent the eviction of these five thousand families in 2010. As a result, the community obtained sentence 1045A/2010 of the Colombian Constitutional Court, which declared that the open-pit mining that does not correspond to the traditional ancestral practices of communities is illegal and ordered the Colombian Government to repeal the mining titles granted without prior consultation.
The Constitutional Court, protecting their rights, said that “the exploitation of natural resources in areas traditionally inhabited by these communities must be compatible with the duties of environmental protection and with the defense of the social, cultural and economic integrity of the community members, in their survival as a human group and as a culture.”
 The Court also stated that: “a balance or equilibrium must be sought between the economic development of the country, in which prima facie the exploitation and exploration of said resources could be profitable, with the preservation of the environment and the protection of the integrity and survival of minority ethnic groups.”
So far, there has been no compliance with this ruling. 
Illegal and unconstitutional mining and the implementation of the gold mining projects that ignore the rights of local communities have impeded the ancestral traditional mining in these communities, inter alia through prohibitions and threats, significantly affecting the women with this vocation.

B. Impacts on the collective human rights of communities
The pollution and the environmental damage affecting the main sources of water for the communities of the region, such as the Palo River, Teta River, Quinamayó River, and the Ovejas River, are undermining communities’ fundamental rights to health, adequate food, work, and life, and directly violating the right to sufficient, safe, acceptable, accessible and affordable water for personal and domestic use.
It is widely documented that in Colombia the Afro-descendant population has been disproportionately victims of internal displacement. This is due in part to the large mining and agribusiness projects in their territories and the relation of these projects with armed paramilitary forces that violate the communities’ and their leaders’ right to security. Another factor is the lack of political will on the part of the Colombian Government to respect the rule of law so as to protect the rights of Afro-descendant people.

The apparent improvement in the situation shown by national statistics actually hides the critical situation in some regions. For example, between January and February of 2013, as shown in a study of the Ideas for Peace Foundation,
 in the Department of Cauca 2,134 people were displaced and of that group, 42.2%, about 900 people, were from the Suárez municipality where the communal territory La Toma is located.
Displacement remains a reality, and it is necessary for the implementation of megaprojects in the territory of Afro-descendant communities.
Situation of Afro-Colombian women
In terms of the particular situation of Afro-Colombian women, for the present review the rapporteur for Colombia mentioned the issues of armed conflict and land restitution.
 However, it is very important for the CERD review to pay specific attention to how State policies that promote or allow illegal mining – either informal mining or large companies – generate an differential impact on women and thus a situation of double discrimination — for being of an ethnic minority and for being women. Also in this situation, it is essential to look at the issue of women’s participation in the decision-making process.
With the presence of large-scale and illegal mining, prostitution of young women has emerged and the sexual violence is rarely reported.

In the CEDAW Committee’s review of Colombia in 2013 it noted the persistent discrimination faced by rural, indigenous, and Afro-Colombian women. The Committee declared that it is “deeply concerned that the disproportionate impact of the armed conflict in conjunction with the negative impact of agricultural and mining mega-projects on these groups of women are deepening the prevailing discrimination, inequalities, and poverty which they have long been experiencing.
 The Committee urged the State to search for sustainable solutions for women which would, among other things, incorporate the right of women to have access to productive resources, such as seeds, water and credit, and boost their capacity to ensure adequate living conditions. Specifically, the Committee requests the State to ensure that the “the protection of these rights prevails over the profit interests of third parties involved in agricultural and mining mega-projects.”

However, the Colombian Government has failed to meet the different recommendations in an appropriate, differential, and timely manner. Moreover, it has failed in providing the decent conditions that Afro-descendant women have demanded in various reports and complaints and that, in the case of the northern Cauca, are enshrined in the agreements signed with the Mobilization of Women from Northern Cauca for the defense of life in their ancestral territories, signed on December 11 and 12, 2014.

C. Prior Consultation
Ensuring the right to prior consultation and effective participation is necessary to meet national and international obligations. It also has the functionality as a means to realize other human rights and reduce inequalities and racial discrimination.

Because of the State’s resistance to recognize the Afro-descendant population as a group with collective rights in practice (beyond just rhetoric), the State has a serious deficiency in understanding, respecting and implementing the fundamental right of Afro-descendant communities to free, prior, and informed consultation (ILO Convention 169), a right which is foundational for all the rights of Afro-descendant communities including their right to self-determination as a people.

Convention 169 of the ILO, which establishes prior consultation as a fundamental right of ethnic communities, was adopted in Colombia under the Law 21 in 1991. The report submitted by the Government for this review recalls that the Constitutional Court defines this mechanism of collective protection of Afro-descendant communities as “a process of intercultural dialogue and agreement between two understandings of development, which emerges as a fundamental right of members of the Afro-Colombian, Black, Raizal, and Palenquero communities, indigenous peoples, and the Rom or gypsy people, to be able to know and determine the actions to be taken in light of a project or activity that is intended to be carried out within their territory, and affects their ethnic and cultural integrity.”
Despite the achievements mentioned in the report submitted by the Government, we find serious deficiencies in this area.

In its 2014 annual report, the OHCHR noted as a major problem the “lack of political participation in decisions affecting those living in areas of mineral exploitation, especially indigenous and Afro-Colombian communities.” The Office also concluded that “their right to prior consultation with regard to economic projects implemented in their territories is still widely ignored.”
 The report also noted that despite the recognition of international law by Colombia, “some high-level government officials have also publicly presented prior consultation rights as an obstacle to development.”
 

We offer as an example that in the National Council of Economic and Social Policy document 3762 of 2013, the National Planning Department notes within the policy guidelines for developing strategic projects of national interest that prior consultation remains an obstacle to the “agility and feasibility of development projects” in the areas of infrastructure, hydrocarbons, mining, and energy.

As we have already mentioned, the development proposal driven by the Government clashes with the right that different ethnic communities have to decide their own processes of development. This is seen in the fact that prior consultation, which has been established as a mechanism to protect this right, has been considered by the Government as a stick in the wheel of national development, thus preventing economic growth from the use of renewable and non-renewable natural resources that are found mainly in the territories occupied by different ethnic communities. For State officials, prior consultation with Afro-descendant people is considered expensive, endless, and an obstacle for the country’s development policies; for the National Association of Industries “the right to consultation provided for in the national Constitution is the prerogative of the indigenous peoples and it cannot affect the general interests of the nation nor cripple the sustainable social and economic development.”

In August 2013 Black communities held the first National Autonomous Congress of Afro-descendant Communities and organizations from around the country participated, where they took on the task of designing a protocol for Prior Consultation. This is the protocol that the Government refused to consider but which it was subsequently ordered to accept as a reference document by mandate of the Constitutional Court through its Sentence T-576 of 2014.

As noted previously, the Sentence T-1045A of 2010 was emitted by the Constitutional Court in response to a request for protection presented by the Community Council of the La Toma Township, in the municipality of Suárez, Cauca. The protection was established against the Interior Ministry, Mining Ministry, and Environment Ministry. The Community claimed the right to prior consultation through this mechanism. Despite the existence of this protection, today the community continues to demand assistance in carrying out prior consultation in their territories. The judgment is clear in its reference to a collective right due to the community being Afro-descendant and not in reference to rights of a sum of individuals.

It is important to remember that the Committee on the Elimination of Discrimination against Women urged the State to “take appropriate measures to guarantee to indigenous and Afro-Colombian women their right to prior consultation, in conformity with international standards, with respect to, inter alia, the establishment of mega development projects.”
Although the Colombian State mentions in its report a bill to formalize free, prior, and informed consent, it has ignored the proposal made by the National Afro-descendant Congress and the subsequent initiatives presented by the body authorize to speak on its behalf, the Afro-Colombian National Authority (ANAFRO).

D. Human Rights Defenders
Given the constant and growing threats to leaders for their actions protecting their territory and collective rights, their rights to life, freedom of expression, association, and participation have been affected. In the same way, the right to physical and emotional health is being affected when men and women are subjected to constant harassment and threats against their communities and leaders, due to the stigma faced by communities which defend their rights and which find themselves in opposition to fellow community members from the same region who defend the mining which provides them a livelihood, despite the enormous environmental and social damage well recognized by all.

Since 2010, the community of La Toma in the municipality of Suárez has been subject to threats for opposing the implementation of mining projects that threaten their autonomy and limit their territorial rights. The magazine Semana has documented an incident in this way: “On the morning of Wednesday, April 7, nine Afro-Colombians arrived to the village of El Hato Santa Marta, of the township La Toma in the Suárez municipality (Cauca). They wanted to settle near the bank of the Oveja River to look for gold, when three armed men appeared. ‘We were told that we could not be there and they shot at us,’ said the sole survivor of the massacre, who fled injured, arrived at the top level of the village, and was then transferred to the hospital of Santander de Quilichao.”

As a result of the legal action filed by Francia Márquez, calling for the protection of the communal territory La Toma in the municipality of Suárez, Cauca, based on the violation of the right to free, prior, and informed consent that gave rise to the judgment T-1045A of 2010, she has received death threats and has had to move to protect her life.

The women of the community La Toma have not stopped their work in defense of the territory, and their actions have developed both within and outside the territory; they have stopped the advance of backhoes, held demonstrations and protests, and as a result, many of them are threatened, as well as many of their partners, sons, and daughters who, like Francia Márquez, have also had to move to other municipalities to protect their lives. The survival of the Afro-descendant community is in danger not only because of the implementation of projects that threaten it, but also because of the death threats made by those whose interests are affected by people who oppose mining in their territories. Despite the risks and death threats, only two people have protection orders and these do not conform to their specific needs of protection and the real risks they face. The equipment delivered by the National Protection Unit (UNP) for the protection of the victims does not work and measures have not been implemented to ensure the collective protection of the community.

The risk has increased for the leaders, the economic situation has deteriorated, and both situations are causing internal displacement. The environmental damage is incalculable. The risk that the Afro-descendant people will lose their territories and end up in miserable slums in Cali is imminent. The Government’s refusal to make progress toward dismantling illegal mining and toward repealing titles that are illegal for lack of free, prior, and informed consent, no and the failure to investigate or guarantee access to justice are factors that have community councils, organizations, and their leaders in a serious state of declining safety. They find themselves without options given the increasing lack of confidence in the national and local authorities because of corruption and bureaucratization of their processes.

III.  Recommendations 

a) Regulate chapters IV, V, VI and VII of Law 70 of 1993 to prevent “the vulnerability of communities, of their rural and urban territories, and of their various forms of representation.”

b) Formulate legislative proposals that guarantee the inclusion of ethnic and cultural variables in all policies, programs, projects, information-collection, and complaint-reporting instruments, as well as all actions aimed at the Afro-Colombian, Black, Raizal and Palenquero peoples, ensuring an effective and cross-cutting focus on gender and age, to ensure effective protection and the full exercise of their rights.

c) Respect the fundamental right to free, prior, and informed consent that the Afro-descendant communities have, ensuring a gender and generational perspective that effectively gives voice to Afro-descendant women and youth when it comes to implementing projects in their territories, adopting the proposals presented by the Afro-Colombian National Authority (ANAFRO).

d) Ensure the participation of the Afro-descendant community in the elaboration of the draft statutory law which regulates the process of prior consultation, so that it becomes a tool that facilitates the inclusion of ethnic communities, recognizes their contributions, and protects their rights.

e) Take measures to eradicate illegal mining in all collective and ancestral territories occupied by Afro-descendant communities. Order the detention of operations of mining companies that are proceeding with disregard of the requirement of free, prior, and informed consent in the Afro-descendant territories and seek mechanisms to repeal mining titles which have been unconstitutionally granted in Afro-descendent territories.

f) Take measures to recognize, protect, and strengthen ancestral mining.

g) Take measures toward the effective compliance with the agreements signed with women’s organizations and movements, as a way to address in a comprehensive, differentiated, and appropriate way the specific needs identified by these groups. Specifically, comply with the agreements between the National Government and the women of the North of Cauca and the National Government, signed on December 11 and 12, 2014.

h) Respond positively to the request of the Association of Community Councils of the North of Cauca to grant the collective titling of their ancestral territories.

i) Ensure the safety of the community leaders, men and women who risk their lives to defend their territories and human rights.

� Association of Community Councils in the North of Cauca (legal personality 0005351), made up of 41 Community Councils in the region. ACONC tends to the management and compliance with the Law 70/93, of all its articles and all its chapters defending ethnic-territorial rights of the Afro-Colombian communities, before the Government.
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� Franciscans International (�HYPERLINK "http://www.franciscansinternational.org"�www.franciscansinternational.org�) is an international non-governmental organization with general consultative status with the Economic and Social Council of the UN. FI works in network with communities and Franciscan organizations so they can raise their concerns and expertise to the UN in order to address the structural causes of human rights violations
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