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[bookmark: _Toc174363688]Introduction

DIWA and HRWGDs are pleased to submit this report to the CESCR committee for consideration during the Country review of Malawi. The process of putting this collaborative report together was led by Disabled Women in Africa (DIWA), an independent organization of women and girls with disabilities that was established in Tanzania in 2002.  DIWA expanded to Malawi in 2012 and is currently headquartered in Malawi.  DIWA has over 29 members organizations across Africa that work on issues related to women with disabilities, at both the national and regional level.  DIWA’s goal is to empower African women and girls with disabilities through research, information sharing and networking, partnership and capacity development for unity in diversity.  DIWA seeks to create a world in which African women and girls with disabilities enjoy their rights, influence their destiny and are free from any gender- and disability-based discrimination.

Through this report, women with disabilities from Malawi aim to highlight some of the challenges in recognition of their rights under the CESCR and suggested recommendations for adoption. 


I. [bookmark: _Toc174363689]Article 6: The Right to Work

1. Domestic law in Malawi recognizes the right to work for everyone including women with disabilities. Section 29 of the Malawi Constitution deals with the right to economic activity stating that “every person shall have the right freely to engage in economic activity, to work and to pursue a livelihood anywhere in Malawi[footnoteRef:1].” Section 31 of the Malawi Constitution[footnoteRef:2] deals with the right to labor stating that “every person shall have the right to fair and safe labor practices and to fair remuneration[footnoteRef:3].” The Constitution also provides for the right to form and join trade unions[footnoteRef:4]. The phrase, “every person” in each of these provisions also includes women with disabilities.  [1:  Constitution of Malawi, section 29.]  [2:  Constitution of Malawi]  [3:  Constitution of Malawi, section 31 (1)]  [4:  Constitution of Malawi section 31 (2)] 


2. Section 12 of the Disability Act 2012[footnoteRef:5] provides for the right to employment. Section 13 of the Disability Act 2012 prohibits discrimination in work and employment making disability discrimination in the workplace an offence punishable by a fine and a term of imprisonment.  [5:  Disability Act of 2012] 


3. Even though the Act prohibits discrimination on basis of disability, reasonable accommodation is not recognized as discrimination on basis of disability. The definition provided in the Act does not include denial of reasonable accommodation as discrimination on basis of disability. As such, even though on the other hand the discrimination in the work is prohibited in the same Act, by not ensuring the provision of reasonable accommodation harnesses an environment for discrimination. 

4. Even though the government of Malawi has obligation safeguard and promote employment of persons with disabilities [footnoteRef:6]Despite legal and policy frameworks, there are high rates of unemployment reported amongst persons with disabilities in comparison to rates of unemployment amongst non-disabled persons[footnoteRef:7].  As regards to maternity leave, there is Inadequate maternity leave – Currently, women with disabilities are entitled to 3 months maternity leave, but some women with disabilities might need 6 months due to the fact that their pregnancies may be high risk [6:  Section 12 of Disability Act]  [7:   Alister C. Munthali, A Situation Analysis of Persons with Disabilities in Malawi, 2011] 


5. Although Article 27 of the Convention on the Rights of Persons with Disabilities (CRPD)[footnoteRef:8] articulates important supports for people with disability in work and employment, little is done to realize these rights in reality. Even though the government of Malawi has various policies and laws in place[footnoteRef:9] to ensure employment and right to work of people with disabilities is exercised, the rate of employment for people with disabilities and especially women with disabilities is still low compared to persons without disabilities. Unemployment is higher amongst women with disabilities (47%) than amongst men with disabilities (41%).[footnoteRef:10]  [8:  UN Convention on Rights of persons with disabilities UNCRPD]  [9:  1971 Handicapped Person's Act, which established the quasi-governmental Malawi Council for the Handicapped (MACOHA, Disability Act of 2012, the Disabilities Bill of 2019, National Policy on the Equalization of Opportunities for Persons with Disabilities of 2006 and the National Disability Mainstreaming Strategy 2018.]  [10:  Alister C. Munthali, A Situation Analysis of Persons with Disabilities in Malawi, 2011] 


6. In addition, Policies developed in Malawi are mostly applicable to the organized and formalized workforces and not informal work places where many people with disabilities and especially women are.

7. People with disabilities in Malawi are significantly more likely to have never attended school than their non-disabled counterparts and are more likely not to be working. As such, their socio-economic prospects are less favorable compared to the general population, which already has a low baseline. People with disabilities in Malawi are more likely to be chronically poor and experience extreme poverty[footnoteRef:11]. Of those that are educated, they are confronted with challenges of attitude regarding their identity  and ability as persons with disabilities.  [11:  (Munthali, 2011).] 


8. According to the research by Disability inclusive employment in urban Malawi[footnoteRef:12], a multi-perspective interview study revealed that many employers have negative attitudes in employment of persons with disability as they have feeling that they may not meet the work standards and they can be too costly to the employer. [12: ] 


9. This attitude contravenes with the Labor Relations Act that speaks about equality;  in employment.[footnoteRef:13] [13: ] 


10. The Government of Malawi has a National Policy on Equalization of Opportunities for Persons with Disabilities that deals with the equalization of opportunities in employment which is now under review and the new policy will be known as National Disability policy. The process of developing the  policy has involved various organizations of persons with disabilities though it has taken long to finalize.

11. Many women who were in formal employment and participated in this report attested that reasonable accommodation was not provided in their workplaces, for instance a woman who was employed in the government always used backdoor to enter office building and when fire  accident occurred, she failed to use the shortest route that anyone else was using because it was not accessible, hence her life was at risk if not for the well- wisher that picked her up and throw her outside.

12. The Ministry of Gender, through the Global Disability Summit 2018 Charter for Change (popularly known as GDS18) which many countries made commitments on disability, Malawi committed to remove all forms of discrimination in the Labor market and promote equity in the [footnoteRef:14]selection, training, and employment process and procedures to include the plight of persons with disabilities by 2022.  [14: ] 



13. The government is obligated to provide effective general technical and vocational guidance, placements services, vocational programs and continuing trainings and opportunities for career advancement [footnoteRef:15]yet there are still many women with disabilities who have not benefited from such support due to resources.  [15: ] 


14. Section 11 of the Gender Equality Act provides for a gender quota in employment in the public service, that sets the appointment or recruitment of either sex not to be less than 40% and not more than 60%. The implementation of this provision indicates that women are still disadvantaged where gender parity in employment and political appointments is concerned. 

II. [bookmark: _Toc174363690]Article 10: Protection and assistance for the family

15. Even though the right to protection and assistance to the family is guaranteed,[footnoteRef:16] many children with disabilities have fallen victims of violence, negligence and exploitation in the hands of their guardians or parents due to their disability. [16:  Section 48 (5) of the MDFRA ] 



16. Many children with disability, especially girls with disability, experience stigma and discrimination at various stages of their lives as regards to their identity. It is of concern because the State does not seem to take a proactive role to ensuring children with disability are receiving proper care and protection in their communities.  For instance in 2016, DIWA reported a case of child negligence and abandonment to the Social rehabilitation Centre which is under ministry of Gender, the Centre provides shelter, food and protection but yet they refused to take in the children because they did not had facilitates to care for the children with disability and no reference was given to further take care of the case. 

17. The Child Care, Protection and Justice Act (CCPJA) of 2010 sets the foundation for a number of important children rights. The CCPJA, is the most comprehensive piece of legislation for children in Malawi. Section 3 provides that a parent or guardian shall not deprive a child of his or her welfare and has responsibilities whether imposed by law or otherwise towards the child which include the responsibility to protect the child from neglect, discrimination, violence, abuse, exploitation, oppression and exposure to physical, mental, social and moral hazards; provide proper guidance, care, assistance and maintenance for the child to ensure his or her survival and development, including in particular adequate diet, clothing, shelter and medical attention; and to ensure that during the temporary absence of the parent or guardian, the child shall be cared for by a competent person.[footnoteRef:17] [17:  The Child Care, Protection and Justice Act (CCPJA) of 2010] 


A. [bookmark: _Toc174363691]Marriage 

18. [bookmark: _Toc120802072]According to section 22 of the Constitution of Malawi, all men and women have the right to marry and found a family. No person shall be forced to enter into marriage[footnoteRef:18]. The Constitution also recognizes marriages, all marriages at law, custom and marriages by repute or by permanent cohabitation[footnoteRef:19] [18:  Constitution of Malawi, section 22 (3)]  [19:  Constitution of Malawi, section 22 (6).] 


19. Section 24 of the Constitution deals with the rights of women and contains some pertinent provisions. These include: The right to “acquire and maintain rights in property, independently or in association with others, regardless of their marital status” [footnoteRef:20]The right to “acquire and retain custody, guardianship and care of children and to have an equal right in the making of decisions that affect their upbringing”[footnoteRef:21].The right to a “fair disposition of property that is held jointly with a husband” upon dissolution of a marriage, “howsoever entered into”[footnoteRef:22].The right to “fair maintenance, taking into consideration all the circumstances and, in particular, the means of the former husband and the needs of any children.”[footnoteRef:23] [20:  Constitution of Malawi, section 24 (1) (a) (ii).]  [21:  Constitution of Malawi, section 24 (1) (a) (iii).]  [22:  Constitution of Malawi, section 24 (1) (b) (i).]  [23:  Constitution of Malawi, section 24 (1) (b) (ii).] 


20. Marriage, Divorce and Family Relations Act 2015 however, does not directly address the challenges faced by women with disabilities. 

21. There are misconceptions about the unsuitability of women with disabilities as wives - For example people erroneously believe that women with disabilities bear children with disabilities and are unable to carry out household chores. 


22. Women with disabilities revealed that even though they would want to get married and have children, most men do not want to associate, let alone marry a woman with disability. They are perceived as being unattractive. In some cases, women with disabilities, have had their husband’s dessert them because of their disability and some are even tricked into having sex with men and once they are pregnant, they are abandoned.

23. Despite section 22(3) of the Constitution and section 2 of Disability Act, 2012 acknowledging the right to marry, in practice, it is not true that all women with disabilities within Malawi enjoy the right to marry and found a family. They experience discrimination and neglect in relation to their rights to sexual expression, choice of relationships, having a family and parenting. 

24. The Marriage and Family Relations Act, provides for psychosocial disability (” unsound mind”) as a ground for divorce (s77(1)(c)) leaving women and girls with psychosocial disabilities prone to divorce on the basis of actual or perceived disability.

25. There is continuation of contradictions between the Disability Act and other laws that have not been revised and continue to entail ableist and discriminatory provisions. For example, while the Disability Act allows all persons with disabilities to enjoy all fundamental rights, the Marriage, Divorce and Family Relations Act of 2015 denies women with psychosocial and intellectual disabilities the right to validly contract civil marriages.

26. The Marriage, Divorce and Family Relations Act S77(c) is in the forefront of promoting discrimination against persons with mental and intellectual disabilities. The Act allows for dissolution of marriages on the grounds of disability. Women and girls with disabilities are subjected to divorce, and inability to form family and marriage. 

27. A 2011 situation analysis by Center for Social Research discovered that most women with disabilities face abuse, abandonment, and desertion by husbands and are left to raise children on their own. Women with psychosocial disabilities are sterilized without their consent[footnoteRef:24].  [24:  Situation Analysis of persons with disabilities, 2011 by Centre for Social Research] 

28. The forms of alternative care of children with disabilities in Malawi continue to be predominantly forms of institutionalization (such as special needs centers and orphanages). This position is even mentioned by the Malawi government in its latest report to the CRC Committee. The general position is that women with disabilities are often excluded from society mainly due to absence of support measures and facilities to ensure their independent living and inclusion in the community.

29. In other cases, women and girls with disabilities have been forced to have sexual relationships or go into marriage with the thinking that they need to have a child who will support them. Low literacy levels and inaccessibility of information by the women and girls has made them to be on the receiving end of such malpractices of violations of their rights with nowhere to report to.

30. Deciding on the number and spacing of their children: Information about SRHR is often inaccessible, lack of reasonable accommodation and negative attitudes by health workers hinder women’s decision and access on SRHR services. 

31. The National Sexual Reproductive Health Rights Policy of 2017-2022 which was never inclusive of women with disability omitted such important consideration as issues of reasonable accommodation, confidentiality under guardianship support and choices etc. 
III. [bookmark: _Toc174363692]Article 11: The Right to an adequate standard of living

A. [bookmark: _Toc174363693]Water 

32. We applaud Malawi for its good and sound policies and programs in place to ensure water is available and accessible to all.  The Malawi Vision 2063 (MW2063), Malawi Water Resource Bill (2012), Malawi Water Sector Investment Plan (MWSIP) (2016-2030), The National Water Policy (2005) and National Sanitation Policy (2006) and The Water Works Act (1995). All these works to ensure water is available. Indeed, Since the early 2000s, Malawi government has made clean water, decent toilets and good hygiene for every person a priority. 

33. Even though the Malawi state report on ICESCR mentions that 85% of the households are now using improved sources of drinking water that includes piped water, public stand point, boreholes and wells, about 4 million people in the population still have no water and there is no evidence of statistics of the population of persons with disabilities that are accessing clean water. 

34. In addition, the reliability and hygiene conditions of the water supplied has posed a challenge over the years as witnessed in 2017 and preceding years that some parts of the country such as Lilongwe, had received sewer water in their pipes for days. In 2017, the Lilongwe Water Board (LWB) supplied contaminated water to residents of Area 18A[footnoteRef:25]. Even though the sources of clean water may have increased over the years, Water is also extremely in short supply during the dry season posing a challenge on accessibility for person with disabilities and many stand point water source are not accessible to women with disabilities.  [25:  https://www.malawivoice.com/2021/12/13/lilongwe-area-18-residents-get-mk1-3-billion-compensation-for-drinking-sewer-water/] 


35. The World Bank reports that unsafe drinking water and poor sanitation in both Malawi’s rural and urban areas remain a binding constraint to the country’s growth and poverty reduction.[footnoteRef:26] The World Bank estimates that Malawi loses about 1.1% of the country’s GDP due to poor health outcomes attributed to, among other things, low access to safely managed sanitation services. [26:  https://ccij.io/article/lilongwe-water/
Daily scramble for water part of life for millions in Malawi
] 


36. Even though statistics are not available on the extent to which persons with disabilities are affected by water, it is evident that the challenges that people without disability experience on water are extreme to persons with disabilities and especially women with disability who are the home managers.

B. [bookmark: _Toc174363694]The right to adequate housing
37. While appreciating efforts by the Malawi Housing Corporation (MHC) in its mission to construct affordable housing for low income and middle-income Malawians, it has not shown in reality how this has benefited persons with disabilities. 

38. Women, regardless of where they live, experience discrimination with regard to exercising their right to housing. This has been well documented, inter alia, by the Office of the High Commissioner for Human Rights (OHCHR) and the Special Rapporteur on Adequate Housing.[footnoteRef:27]  [27:  www.ohchr.org/documents/Publications/ womenhousing_hR.Pub.11.2.pdf on 28 May 2015; Kothari, M. (2003). special Rapporteur on the Right to Adequate housing, women and Adequate housing, e/ Cn.4/2003/55; Kothari, M. (2005),] 


39. Many houses constructed by MHC were not built with inclusion concept in mind and for those that had to occupy needed to modify by themselves, on the other hand, the houses were not built where they would have access to social amenities such as markets, hospitals and to some felt the houses were very expensive as living conditions study of 2011 and situation analysis of people with disabilities in Malawi shows that many persons with disabilities are poor.

40. The Convention on the Rights of Persons with Disabilities (CRPD) makes a significant contribution to understanding the right to adequate housing for persons with disabilities.  General Comment 4 of the Committee on Economic, Social and Cultural Rights, on the right to adequate housing, provides the framework for understanding the right to adequate housing, and the CRPD shows that additional considerations are needed so that persons with disabilities enjoy that right on an equal basis with others. 

41. The state in its National Housing Programs, is supposed to take into account the needs of persons with disabilities by—(a)providing the persons with disabilities with equal access to secure land tenure, housing, financing, and property rights;(b)facilitating access to housing by the persons with disabilities, through elimination of prejudice and discrimination in housing transactions and in the provision of services under any government schemes; and (c) ensuring disability friendly institutional housing.[footnoteRef:28] [28:  Article 21 of Disability Act] 


42. It must be noted that housing is a cross- cutting issue for persons with disabilities. If persons with disabilities do not have adequate housing, then their ability to enjoy other rights such as inclusive education, health care, employment, and social protection is significantly compromised. If persons with disabilities do not have adequate housing, they will be in more vulnerable positions given external factors such as climate change, kidnapping and killing (like in the scenario where persons with Albinism were haunted like animals in Malawi from 2015 to 2021).

43. At the moment, the government has embarked on constructing houses for the most vulnerable persons with albinism, however the programme is slow and expensive, and unable to absorb the funding in the given financial year. While the initiative is good, it has raised some envy among other types of disabilities and whether the state is also thinking prioritization of women with disabilities in housing who are vulnerable to sexual abuse.

44. Notable initiatives by other donors on housing includes houses that were constructed under the Empowering Families of People with Disabilities (EPWD) project in Salima with financial support from Hope and Healing of Canada, Habitat for Humanity Canada. The goal of the project was to improve the physical living conditions of families of people with Disabilities (PWDs).

45. The Convention on the Rights of Persons with Disabilities, adopted in 2006, represents a paradigm shift in how society is required to look at and include persons with disabilities on an equal basis with others. As noted, disability scholar Ge- rard Quinn wrote, “If there is one core message from the convention it is that persons with disabilities should henceforth not be seen as objects to be managed but as human subjects deserving of equal respect and treatment.”[footnoteRef:29]  [29: 5. quinn, g. (2008). “The un Convention on the Rights
of Persons with disabilities. national human Rights institutions as Catalysts of Change,” in national Monitoring Mechanisms of the Convention on the Rights of Persons with disabilities, national human Rights Commission of Mexico, p. 124.] 


46. persons with disabilities need to be considered and supported through revisions of housing legislation, policies and programs. 

[bookmark: _Toc174363695]D. Articles 12: The Right to Highest Attainable Standard of Physical and Mental Health
60. Despite having a legal framework that recognizes the right to health, women and girls with disabilities in Malawi do not access health services on an equal basis with others; for instance, the National Sexual Reproductive Health Rights Policy of 2017-2022 and the National Action Plan on Combating Gender based violence which expired in 2021 were never inclusive of women with disabilities and omitted such important consideration such as issues of reasonable accommodation, free and informed choices.

61. The Gender Equality Act does explicitly grant every individual the right to adequate sexual and reproductive health (section 19). It also places an obligation on health officers to treat the sexual and reproductive health rights of all individuals without discrimination and to uphold their dignity and integrity when accessing such services (section 20). However, it makes no specific mention or recognition of women and girls with disabilities even though there are many instances of barriers to accessing and enjoying this right by women and girls with disabilities

62. National Health Sector Strategic Plan iii has not deliberately targeted women and girls with disabilities. 

63. Though Malawi has the Public Health Act and the Mental Health Treatment Act, both of these were enacted in 1948, decades before the adoption of the CEDAW and the CRPD. Such is not consistent with the mode of the human rights-based approach to disability. For instance, the Mental Health Treatment Act still promotes institutionalization and involuntary forms of treatment contrary to the prevailing international standards on human rights.  This Act cannot be used as a tool to realize rights for women and girls with psychosocial disabilities, and on the contrary infringes their rights. 

64. Accessing sexual and reproductive health information, goods, and services has been challenging due to accessibility barriers, discrimination, and biases when women with disabilities exercise their SRHR, as well as given the exclusion of women with disabilities from laws and policies on SRHR.[footnoteRef:30] A study by DIWA reveals that 18% of the women experienced negative attitudes from health personnel due to their identity as women with disabilities.[footnoteRef:31] Another 2014 study by DIWA revealed 39% of girls and 24% of women with disabilities reported having experienced violence and abuse from health workers.[footnoteRef:32] Women and girls with disabilities accessing sexual and reproductive health services often have no access to sign language interpreters, information in easy read formats etc. In fact, in most districts of Malawi, basic medical services are also not accessible. In many cases women and girls with disabilities do not want their family members (who often are also their supporters or sign language interpreters) to be with them during doctor appointments to ensure confidentiality and privacy. However, due to lack of accessibility, they do not have other options available to them.[footnoteRef:33] The choices of women with disabilities are rarely recognized by healthcare providers, family and care-takers in the reproductive health context and substituted by the decisions of guardians or health care providers.  [30:  Women Enabled International, “The Impact of COVID-19 on Women and Girls with Disabilities: A Global Assessment and Case Studies on Sexual and Reproductive Health and Rights, Gender-Based Violence, and Related Rights,” 34–36.]  [31:  Disabled Women in Africa (DIWA), “Study on Women with Disabilities Experiences of GBV in Malawi,” 17.]  [32:  Disabled Women in Africa (DIWA), “Baseline Study on GBV of Women and Girls with Disabilities in Lilongwe, Malawi.”]  [33:  As stated by Martha Momba and Loveness Brown, VIHEMA Deafblind Malawi, at the consultation held on 21st June 2023.] 


65. Women with disabilities are not regarded as competent parents and they may therefore face opposition to have and adopt children. Due to attitudinal barriers and discriminatory practices, some women with disabilities are denied the opportunity enjoy parental rights and to raise their own children. Much as there is no data on the malpractice, several women with disabilities have complained of this. One woman with albinism has waited for close to two decades to have her successfully adopt a child while others with no disabilities who expressed interest after her have adopted children.

[bookmark: _Toc174363696]Recommendations

a. Ensure that women and girls with disabilities have equal access to sexual and reproductive health services, information, goods, and counselling, including by ensuring that SRH is accessible, that reasonable accommodations are provided;

b. Ensure that women with disabilities have meaningful choices related to their SRHR and are provided with support to make decisions in this context, when needed and requested; 

c. Ensure that all pre-service and in-service health provider training curricula include modules on providing health care to women and girls with disabilities including sexual and reproductive information, goods, and services;

d. Adopt measures to ensure all healthcare facilities and services, including telehealth services, are accessible. This includes access to sign language interpreters, information available in Easy Read formats, accessible equipment available in facilities and other reasonable accommodation;

e. Ensure all digital information on health is available in accessible formats including Easy Read formats and the websites on which the information is advertised are accessible;
f. Consult women with disabilities and make amendments to the Gender Equality Act 2014 to ensure that that disproportionately affect rights at the intersection of gender and disability are also adequately reflected in this Act; 

g. The state must provide vocational training and education programs specifically tailored to the needs of women with disabilities. 

h. The state must deliberately provide tax incentives and subsidy programs to businesses or companies that hire and accommodate persons with disabilities in a bid to encourage employment of persons with disabilities.

i. The state must ensure gender and disability inclusive housing reflected in its policies, legislations, plans and implementation.

j. Ensure that water and sanitation facilities are accessible and inclusive for women with disabilities , such will include installation of ramps, lifts and other accessible information and signage.

k. Review relevant policies and legislation domestic violence including, Marriage and Divorce Family Relations Act (MADFRA) and the Prevention of Domestic Violence Act (PDVA) and ensure gender and disability inclusiveness.
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