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Introduction
ADF International welcomes the opportunity to provide information on Australia’s implementation of its obligations under Articles 2, 3, 17, 19, and 26 of the International Covenant on Civil and Political Rights (ICCPR).
In particular, this submission highlights the incompatibility of the 2021 Online Safety Act, as well as the actions of the eSafety Commissioner, with Australia’s obligations regarding the right to freedom of expression and the permissible limits on its restriction. It further examines Australia’s failure to adequately protect the rights of women under the Covenant without discrimination as to sex, especially concerning access to single-sex spaces and services, both online and offline. Both issues are addressed through reference to recent court cases.
Freedom of Expression
[bookmark: _Hlk141193725]Legal Framework
In 2021, Australia adopted the Online Safety Act (hereafter ‘the Act’), aimed at making Australia’s existing laws for online safety ‘more expansive and much stronger’ in response to ‘advances in technology’ and online threats from ‘harmful behavior and toxic content.’ According to the government’s official factsheet, ‘[T]he new powers in the Online Safety Act cement eSafety’s role as a world leader in online safety. They place Australia at the international forefront in the fight against online harm.’[footnoteRef:2] Contrary to these claims, however, the Act’s implementation has resulted in unjustified sweeping restrictions on freedom of expression online, significantly undermining Australia’s civil rights track record and, more broadly, its international human rights obligations. [2:  eSafety Commissioner ‘Learn about the Online Safety Act’ (18 March 2024) <https://www.esafety.gov.au/newsroom/whats-on/online-safety-act>. ] 

Section 3 of the Act sets out its objective to improve and promote online safety for Australians.[footnoteRef:3] [3:  Online Safety Act 2021 (adopted July 2021, last amended December 2024) sec. 3 <https://www.legislation.gov.au/C2021A00076/latest/text> ] 

Section 5 defines ‘serious harm to a person’s mental health’ to include ‘serious psychological harm’ and ‘serious distress’. While excluding ‘mere ordinary emotional reactions’, it fails to clearly delineate the threshold for such serious harm.[footnoteRef:4] [4:  Id., sec. 5.] 

Regulatory Guidance published by the eSafety Commissioner establishes a ‘case-by-case’ approach. It excludes purely financial harm, defamatory material causing only reputational harm, or incidental harm experienced as part of social or community interaction. Name-calling and character attacks are likewise generally excluded, as they result in mere ‘ordinary emotional reactions’ in most cases.[footnoteRef:5]  [5:  eSafety Commissioner ‘Adult Cyber Abuse Scheme: Regulatory Guidance’ (January 2025) p. 4 <https://www.esafety.gov.au/sites/default/files/2025-01/Adult-Cyber-Abuse-Scheme-Regulatory-Guidance-January2025.pdf?v=1744645982722> ] 

Section 7 defines ‘cyber-abuse material targeted at an Australian adult’ based on whether ‘an ordinary reasonable person would conclude that it is likely that the material was intended to have an effect of causing serious harm to a particular Australian adult [emphasis added]’ and ‘an ordinary reasonable person in the position of the Australian adult would regard the material as being, in all the circumstances, menacing, harassing or offensive.’ It further specifies that the ‘effect of causing serious harm’ may be either the direct or indirect result of the material being accessed by or delivered to the Australian adult or one or more other persons, respectively.[footnoteRef:6] [6:  Online Safety Act, sec. 7.] 

Section 8 elaborates on the criteria for material to be deemed ‘offensive’. These include an assessment of:
‘(a) the standards of morality, decency and propriety generally accepted by reasonable adults; and
(b) the literary, artistic or educational merit (if any) of the material; and
(c) the general character of the material (including whether it is of a medical, legal or scientific character).’[footnoteRef:7] [7:  Id., sec. 8.] 

According to the Regulatory Guidance, material is ‘likely (to) be offensive when it is calculated to, or likely to, cause significant anger, significant resentment, outrage, disgust, or hatred, and it does more than simply hurt or wound a person’s feelings.’[footnoteRef:8] [8:  eSafety Commissioner ‘Adult Cyber Abuse Scheme: Regulatory Guidance’ (January 2025) p. 5 <https://www.esafety.gov.au/sites/default/files/2025-01/Adult-Cyber-Abuse-Scheme-Regulatory-Guidance-January2025.pdf?v=1744645982722> ] 

Sections 26 to 28 establish the eSafety Commissioner’s functions, including supporting the implementation of measures to improve online safety, coordinating the activities of national departments and authorities, and monitoring and promoting compliance with the Act.[footnoteRef:9] [9:  Online Safety Act, secs. 26-28.] 

Section 36 enables Australian adults to submit complaints to the Commissioner if they have reason to believe that they are the target of cyber-abuse material.[footnoteRef:10]  [10:  Id., sec. 36.] 

Once a complaint is lodged, Sections 88 to 93 empower the Commissioner to issue formal removal notices for ‘cyber-abuse material targeting an Australian adult’, mandating removal within 24 hours unless specified otherwise. These notices may be presented to the online service provider, the end user, or the hosting service provider.[footnoteRef:11] [11:  Id., secs. 88-90.] 

Non-compliance with a removal notice is punishable by a civil penalty, the issuance of a formal warning, and other measures such as infringement notices, enforceable undertakings, and injunctions.[footnoteRef:12] [12:  Id., sec. 91. See also secs. 161-165. ] 

The Commissioner’s powers also include information-gathering and investigative powers compelling service providers to reveal information on the identity and contact details of end users, to be examined under oath, and to provide relevant documentation for inspection.[footnoteRef:13] Failure to comply with the latter may result in a prison sentence of up to 12 months or a civil penalty.[footnoteRef:14] [13:  Id., sec. 194, 199-203.]  [14:  Id., sec. 205.] 

According to Section 233, ‘[T]his Act does not apply to the extent (if any) that it would infringe any constitutional doctrine of implied freedom of political communication.’[footnoteRef:15] While the Australian Constitution does not enshrine an explicit bill of rights, an implied right to political communication has been recognized by the High Court.[footnoteRef:16] [15:  Id., sec. 233.]  [16:  Parliamentary Education Office ‘Australia’s Constitution, with Overview and Notes by the Australian Government Solicitor’ (accessed April 2025) pg. viii <https://www.aph.gov.au/constitution>. ] 

In February 2025, the outcomes of a statutory review of the Act were published by the Minister for Communications. Despite widespread concerns raised concerning the protection of freedom of expression, the review’s recommendations include further lowering the threshold for what constitutes adult cyber abuse material as well as including a definition of ‘online hate material’ along with relevant measures to tackle such material.[footnoteRef:17] [17:  Australia Department of the Prime Minister and Cabinet ‘Report of the Statutory Review of the Online Safety Act 2021’ (4 February 2025) sec. 14 <https://www.aph.gov.au/Parliamentary_Business/Tabled_Documents/9184> ] 

Cases
In February 2024, Canadian children’s safety campaigner Chris Elston, known online as ‘Billboard Chris’, posted on X, a US-based social media platform about a World Health Organization (WHO) panel member’s suitability. In particular, citing a Daily Mail article titled ‘Kinky secrets of UN trans expert REVEALED,’ Elston expressed serious concern at the composition of a WHO expert panel tasked with drafting a ‘guideline on the health of trans and gender diverse people.’ The article raised questions regarding the appointment of an Australian activist to the panel, highlighting the nominee’s academic record, activism history, and personal life, along with explicit information and images posted on social media by the person concerned.[footnoteRef:18] The person referenced in the article and in Elston’s X post is a biological female who identifies as male.[footnoteRef:19] [18:  ADF International ‘Australian tribunal to rule on whether using biologically accurate pronouns online is grounds for censorship’ (2 April 2025) <https://adfinternational.org/news/australia-pronouns-case-billboard-chris-x-post>. 
Further information with author.]  [19:  See elaboration on changes in legal sex identification in the subsequent section below.] 

Following a complaint about the X post (not the article itself) initiated by the Australian activist, the eSafety Commissioner issued a formal removal notice to X on grounds of ‘cyber-abuse material directed at an Australian adult.’ The notice condemned Elston’s reference to the activist as a woman and female. X geographically blocked the post but challenged the decision in court, alongside Elston himself.[footnoteRef:20] [20:  ADF International ‘Australian tribunal to rule on whether using biologically accurate pronouns online is grounds for censorship’ (2 April 2025) <https://adfinternational.org/news/australia-pronouns-case-billboard-chris-x-post>. Further information with author. ] 

At a court hearing in March 2025, the eSafety Commissioner claimed that Elston’s ‘misgendering’ constituted a form of ‘serious harm’ under the Online Safety Act. This allegation was disputed by expert witnesses who argued that while the use of biologically accurate pronouns may cause ‘irritation’ or upset, that did not meet the threshold for ‘serious harm’, nor was any harm intended. Elston argued that his post was mere political commentary on a matter of public interest, namely the need for evidence-based global health policy.[footnoteRef:21] A judgment is expected in the second half of 2025. [21:  Id. ] 

In February 2023, Kirralie Smith, an Australian woman, had her public Facebook page removed upon request by the eSafety Commissioner in light of posts expressing concern about male participation in women’s football. Subsequently, New South Wales Police visited Smith after she made comments to the media about a transgender-identifying male activist who had been the subject of multiple complaints for reportedly injuring female players. Alongside Smith, the eSafety Commissioner also issued notices to Reduxx, a feminist news site, and Ovarit, a pro-woman alternative to social news and discussion website Reddit, demanding the censorship or deletion of an article that identified the individual concerned.[footnoteRef:22] [22:  G. Gluck ‘AUSTRALIA: Police Warn Woman Over Comments About Trans Activist As eSafety Commissioner Continues Censorship Rampage’ (2 May 2023) Reduxx <https://reduxx.info/australia-police-warn-woman-over-comments-about-trans-activist-as-esafety-commissioner-continues-censorship-rampage/>. ] 

In May 2023, the Australian government requested Twitter to remove certain tweets made by Jasmine Sussex, a mother and breastfeeding advocate, which stated that biological men cannot breastfeed. Sussex claims that the eSafety Commissioner was responsible for the suppression and removal of these posts.[footnoteRef:23] [23:  C. Bye ‘Controversial breastfeeding tweets removed from Australia at behest of the government’ (25 May 2025) Daily Telegraph <https://www.dailytelegraph.com.au/news/controversial-breastfeeding-tweets-removed-from-australia-at-behest-of-the-government/news-story/cc0f2b3e95c2ccb4b0cc92bba2271088>. ] 

In February 2025, Celine Baumgarten, an Australian woman, with the support of the Free Speech Union of Australia, won a legal challenge against a removal notice issued by the eSafety Commissioner. Baumgarten’s post drew attention to a ‘queer club’ and the alleged sexualization of children at a Melbourne primary school catering to students aged 8 to 12.[footnoteRef:24] The eSafety Commissioner is appealing the Administrative Review Tribunal’s ruling on procedural grounds.[footnoteRef:25] [24:  The Noticer ‘Aussie woman wins free speech case against censorship commissar over school ‘queer club’ post’ (8 February 2025) <https://www.noticer.news/celine-baumgarten-win-esafety-commissioner/>. ]  [25:  eSafety Commissioner ‘Media releases eSafety statement: eSafety to appeal Administrative Review Tribunal finding’ (28 March 2025) <https://www.esafety.gov.au/newsroom/media-releases/esafety-statement-esafety-to-appeal-administrative-review-tribunal-finding>. ] 

[bookmark: _Hlk196737642]Incompatibility with ICCPR Obligations
Australia ratified the ICCPR on 13 August 1980 with various reservations. While the majority, including that on Article 19, were subsequently withdrawn, Australia retains its reservation on Article 20, according to which ‘the right is reserved not to introduce any further legislative provision on these matters.’[footnoteRef:26] This implies that the enactment of the Online Safety Act 2021 does not find a basis in the obligation to prohibit advocacy of hatred constituting incitement to discrimination, hostility or violence. [26:  UN Treaty Collection ‘Ratification Status: International Covenant on Civil and Political Rights’ (17 April 2025) <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&clang=_en>. ] 

According to Article 19, the right to freedom of expression includes ‘freedom to seek, receive and impart information and ideas of all kinds regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.’ The exercise of this right may be subject to certain restrictions only if they meet certain criteria.
Firstly, any restrictions must be ‘provided by law’. In its General Comment No. 34, the Human Rights Committee clarified that, in order to meet the principle of legality, such a law ‘must be formulated with sufficient precision to enable an individual to regulate his or her conduct accordingly.’ Additionally, such a law ‘may not confer unfettered discretion for the restriction of freedom of expression on those charged with its execution,’ but rather ‘must provide sufficient guidance to those charged with their execution to enable them to ascertain what sorts of expression are properly restricted and what sorts are not.’[footnoteRef:27] [27:  Human Rights Committee ‘General Comment No. 34: Article 19: Freedoms of opinion and expression’ (12 September 2011) UN Docs CCPR/C/GC/34, para 25. ] 

In contrast to this, the Act prohibits online expression based on vague and subjective standards. The definition of ‘adult cyber-abuse material’ is based on whether an ‘ordinary reasonable person’ would conclude ‘that it is likely [emphasis added] that the material was intended to have the effect of causing serious harm’ and ‘as being, in all the circumstances, menacing, harassing or offensive.’[footnoteRef:28] The Regulatory Guidance on the Act does not resolve this inherent ambiguity, as it also contains vague and subjective criteria.[footnoteRef:29] The absence of objective definitions, combined with the significant leeway given to the eSafety Commissioner in the exercise of its investigative and enforcement powers opens the door to unjustified and arbitrary restrictions on freedom of expression. [28:  Online Safety Act, sec. 7.]  [29:  eSafety Commissioner ‘Adult Cyber Abuse Scheme: Regulatory Guidance’ (January 2025) pgs. 4-5 <https://www.esafety.gov.au/sites/default/files/2025-01/Adult-Cyber-Abuse-Scheme-Regulatory-Guidance-January2025.pdf?v=1744645982722> ] 

Secondly, restrictions must be necessary for ‘respect of the rights and reputations of others’ or ‘the protection of national security or of public order (ordre public), or of public health or morals.’ Notwithstanding the Act’s stated objective of improving and promoting online safety for Australians, several of its provisions are substantively inconsistent fall short of the principle of necessity. 
Protected expression encompasses a broad category of speech, including political discourse and commentary on public affairs. Notably, the Committee has recognized that freedom of expression embraces even ‘expression that may be regarded as deeply offensive,’ and that this cannot in itself be considered a permissible ground for restricting its exercise.[footnoteRef:30] There is no right to freedom from offense in international law. Insofar as the determination of offense relies on ‘generally accepted standards of morality,’[footnoteRef:31] it must be recalled that limitation for the purpose of protecting morals ‘must be based on principles not deriving exclusively from a single tradition.’[footnoteRef:32]  [30:  General Comment No. 34, para 11.]  [31:  Online Safety Act, sec. 8.]  [32:  Human Rights Committee ‘CCPR General Comment No. 22: Article 18: Freedom of Thought, Conscience or Religion’ (30 July 1993) UN Docs CCPR/C/21/Rev.1/Add.4, 8.] 

As such, commentary on contested political and ideological issues cannot be silenced or otherwise suppressed simply because some find it upsetting or contrary to perceived ‘common sense’. This aligns inter alia with the Committee’s consistent stance on prohibitions against perceived religious offenses, including blasphemy, which it has repeatedly considered to be illegitimate and discriminatory.[footnoteRef:33] [33:  General Comment No. 34, para 48.] 

In a similar vein, the principle of proportionality implies that when invoking one of the permissible grounds for restriction, the State ‘must demonstrate in specific and individualized fashion the precise nature of the threat, and the necessity and proportionality of the specific action taken, in particular by establishing a direct and immediate connection between the expression and the threat.’[footnoteRef:34]  [34:  Id., para 35.] 

The Act’s lack of a clear threshold for defining ‘serious harm’ undermines this requirement, especially as it explicitly permits restrictions based on indirect harmful effects.[footnoteRef:35] More generally, the sweeping powers granted to the Commissioner to investigate and regulate expression online, including through statutory penalties, are disproportionate to the actual public threat posed by such expression, particularly considering the risk of inducing a chilling effect on the marketplace of ideas. [35:  Online Safety Act, sec. 7.] 

Equality and Non-Discrimination on the Basis of Sex
Legal Framework
In June 2013, amendments to Australia’s Sex Discrimination Act 1984 (Cth) (hereinafter, the ‘SDA’) added gender identity as a protected characteristic alongside sex and removed the definitions of man and woman as members of the male and female sexes respectively.[footnoteRef:36]  [36:  Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Bill 2013 (adopted 28 June 2013)
<https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5026>.] 

Sections 5(1) and 5(2) of the SDA state, respectively, that a person discriminates against another person on the ground of the sex if they treat the aggrieved person ‘less favourably than, in circumstances that are the same or are not materially different, the discriminator treats or would treat a person of a different sex’ or ‘impose, or propose to impose, a condition, requirement or practice that has, or is likely to have, the effect of disadvantaging persons of the same sex as the aggrieved person.’[footnoteRef:37] [37:  Id., secs. 5(1) and 5(2).] 

Section 5B(2) identifies discrimination on the ground of gender identity as referring to instances where ‘the discriminator imposes, or proposes to impose, a condition, requirement or practice that has, or is likely to have, the effect of disadvantaging persons who have the same gender identity as the aggrieved person.’[footnoteRef:38] Gender identity is defined in Section 4 as the ‘appearance or mannerisms or other gender-related characteristics of a person (whether by way of medical intervention or not), with or without regard to the person’s designated sex at birth.’[footnoteRef:39] [38:  Id., sec. 5B(2).]  [39:  Id., sec. 4. ] 

Section 7D(1) allows for special measures to be taken for the purpose of achieving substantive equality, including between men and women, and that such measures do not amount to discrimination under the aforementioned provisions.[footnoteRef:40] [40:  Id., sec. 7D(1).] 

Section 22 states that:
‘It is unlawful for a person who, whether for payment or not, provides goods or services, or makes facilities available, to discriminate against another person on the ground of the other person’s sex, sexual orientation, gender identity, […]:

(a)	by refusing to provide the other person with those goods or services or to make those facilities available to the other person;
(b)	in the terms or conditions on which the first-mentioned person provides the other person with those goods or services or makes those facilities available to the other person; or
(c)	in the manner in which the first-mentioned person provides the other person with those goods or services or makes those facilities available to the other person.’[footnoteRef:41] [41:  Id., sec. 22.] 


The Australian Government Guidelines on the Recognition of Sex and Gender, complementing the SDA, makes it the policy of the Australian government to recognize that individuals ‘may identify and be recognised within the community as a gender other than the sex they were assigned at birth or during infancy, or as a gender which is not exclusively male or female.’[footnoteRef:42] These guidelines apply to all Australian Government departments and agencies that maintain personal records and collect sex-related information. [42:  Australian Government Guidelines on the Recognition of Sex and Gender (Updated November 2015) para 1. <https://www.ag.gov.au/sites/default/files/2020-03/AustralianGovernmentGuidelinesontheRecognitionofSexandGender.pdf> ] 

All Australian states and territories allow for the legal recognition of a sex change on birth certificates, with varying procedures and requirements.[footnoteRef:43] For example, the State of Queensland’s Births, Deaths and Marriages Registration Act (hereinafter ‘the BDMR Act’) permits individuals to legally modify their sex in the relevant child register.[footnoteRef:44] [43:  Government of Western Australia ‘Reforms to remove barriers for LGBTQIA+ community’ (16 April 2024) <https://www.wa.gov.au/government/media-statements/Cook-Labor-Government/Reforms-to-remove-barriers-for-LGBTQIA%2B-community--20240416>. ]  [44:  Queensland Births, Deaths and Marriages Registration Act (as amended in 2023) art 47 <https://www.legislation.qld.gov.au/view/html/asmade/act-2023-017#sec.47> ] 

Case: Tickle v. Giggle
In February 2021, Roxanne Tickle, a transgender-identifying, biological male individual who changed the birth certificate’s sex marker from ‘male’ to ‘female’ and is legally identified as female under Queensland’s BDMR Act, downloaded the Giggle for Girls app and underwent its registration process, which involves submitting a photograph assessed by a third-party artificial intelligence software designed to differentiate male and female facial features.
The Giggle app, founded by Sall Grover, an Australian woman, is marketed as an online digital platform that ‘allows females to connect with one another on the Giggle app either in public or private spaces.’ It is described as a women-only digital safe space and specifies that the user of the app ‘must be female.’ Under ‘acceptable use of our platform’, the app states that ‘Giggle for Girls is a place where female users feel comfortable expressing themselves, sharing information, and communicating with one another.’[footnoteRef:45] [45:  Bromwich J, Tickle v Giggle for Girls Pty Ltd (No 2) [2024] FCA 960 (23 August 2024) Federal Court of Australia, para 17 <https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2024/2024fca0960>. ] 

As established during court proceedings, the AI software was intentionally calibrated to favor inclusivity, ensuring that any ambiguity would result in admittance rather than exclusion. Hence, Tickle’s photograph was accepted, granting access to the app’s features.[footnoteRef:46] However, in early October 2021, Tickle discovered that posting, commenting, and reading others’ comments had been restricted. Attempts to purchase premium features resulted in a ‘User Blocked’ message.[footnoteRef:47]  [46:  Id., paras 18-19. ]  [47:  Id., para 19.] 

The Giggle app allows the app’s staff to conduct a human review of AI-approved user registrations to ensure the platform remains female-only. During the review, evidence indicated that a substantial number of biological males had attempted to access the app and that some were admitted due to the AI’s calibration. Evidence further indicated that Tickle was likely denied access based on a review that considered his male appearance, rather than being singled out for his declared gender identity.[footnoteRef:48]  [48:  Id., paras 23 and 98.] 

On 5 December 2021, Tickle filed a complaint with the Australian Human Rights Commission (AHRC) under the SDA, claiming unlawful discrimination on the basis of gender identity.[footnoteRef:49] A subsequent Federal Court proceeding launched in December 2022 further sought a public written apology and general and aggravated damages.[footnoteRef:50] [49:  Id., para 21.]  [50:  Id., paras 27.] 

Grover argued that Giggle was a sex-based platform lawfully restricted to biological females to achieve the goal of substantive equality between men and women under Section 7D(1) of the SDA.[footnoteRef:51] According to her affidavit evidence to the Court: [51:  Id., para 85.] 

‘The vision was to create a little corner of the Internet where women from all over the world could have a refuge away from men. It could be for serious reasons, very superficial reasons, or very practical reasons. It would be a place without harassment, ‘mansplaining’, ‘d**k pics’, stalking, and aggression, and other male patterned online behaviour. A place to vent and get advice from other women and find out what was happening in the real world in a female-only environment.
During development, I would often say, “I want to ensure that women can have access to a female support network in the palm of their hand whenever they need it” and that is essentially what we were creating. The vision was an online women’s refuge, so to speak. The vision was to have a positive impact on women’s daily online and social media experience.’[footnoteRef:52] [52:  Id., para 95. ] 

Tickle contended that the issue at hand was not one of sex discrimination given that sex should be understood as referring to legal certification instead of a biological concept. Because Tickle was legally registered as female under the BDMR Act, Tickle stated that the issue was one of perceived gender identity.[footnoteRef:53] [53:  Id., paras 53-54.] 

On 23 August 2024, the Federal Court ruled in favour of Tickle, endorsing an expanded definition of sex as ‘not confined to being a biological concept referring to whether a person at birth had male or female physical traits, nor confined to being a binary concept, limited to the male or female sex’, but rather ‘also encompassing the idea that a person’s sex can be changed.’[footnoteRef:54]  [54:  Id., paras 55-56.] 

As a result, the Court concluded that the exclusion of biological males who are legally recognized as women could not be considered a matter of sex discrimination and therefore could not be justified as a special measure for the protection of persons whose biological sex is female. The appeal based on Section 7B(1) was therefore dismissed on grounds that ‘a special measure of advancing substantive equality between men and women [cannot provide] any shield from gender identity discrimination.’[footnoteRef:55]  [55:  Id., para 86.] 

With regard to gender identity, the Court ruled that Giggle had engaged in unlawful indirect discrimination under Section 22 and Section 5B(2) of the SDA, due to ‘the imposed condition of needing to appear to be a cisgendered female’ in the photo verification process.[footnoteRef:56] The ruling was based on an interpretation of ‘other status’, as found in Article 26 of the ICCPR, implying an obligation to prevent discrimination based on gender identity.[footnoteRef:57] [56:  Id., para 134.]  [57:  Id., paras 181-188.] 

Grover appealed the decision to the Full Court of the Federal Court on 1 November 2024, arguing inter alia that the ruling both misapplied Article 26 of the ICCPR and contravened Australia’s obligations under the Convention on the Elimination of All Forms of Discrimination Against Women by eliminating the ability of women to claim sex-based protections. Tickle has since cross-appealed, with the appeal scheduled for hearing on 4 August 2025. 
The Tickle case marks the latest in a series of developments that have increasingly eroded women’s and girls’ sex-based protections in Australia. 
In October 2023, the AHRC denied a request from the Lesbian Action Group for a five-year special exemption to hold female-only events that would exclude ‘transgender women who are lesbian’, that is biological males who identify as female and are attracted to females, even while accepting the legality of excluding both men and heterosexual women.[footnoteRef:58]  [58:  Australian Human Rights Commission ‘Summary of AHRC’s decision on the exemption application made by Lesbian Action Group’ <https://humanrights.gov.au/sites/default/files/lesbian_action_group_summary_of_decision_1_0.pdf>. ] 

In August 2022, a male individual, convicted of serious sexual offenses against women and children and who now self-identifies as female, was reportedly placed in a women’s prison in Victoria.[footnoteRef:59] Female inmates petitioned for the immediate removal of the offender, citing the severe trauma experienced by many of them, particularly those who had been victims of sexual assault or had supported victims. The news caused many to feel threatened, unsafe, distressed, and traumatized by the situation, which compromised their mental well-being. Since 2019, Corrections Victoria has permitted convicted male offenders who self-identify as female to be housed in women’s prisons. A freedom of information request revealed that the facility did not appear to mainten sex-based records, nor did it track how many males were being housed with female prisoners.[footnoteRef:60] [59:  The Herald Sun ‘Women Inmates Demand Removal of Trans Prisoner Guilty of Attaching Females While a Man’ (11 August 2022) <https://www.heraldsun.com.au/truecrimeaustralia/police-courts-victoria/prisoners-fight-to-remove-transgender-inmate-with-history-of-sex-offences/news-story/f5bff0dc73ae0ce3af945c04eb38d7b7>. ]  [60:  Women’s Forum Australia ‘Demand the removal of men from women’s prisons in Victoria’ (last accessed on 15 April 2025) <https://www.womensforumaustralia.org/petition_2208_prison>. ] 

The McIver's Ladies Baths, a historic female-only ocean pool in Sydney, has been in operations as such since 1876. These baths were originally designed to provide a safe place for women, free from the male gaze, catering to those from different backgrounds, including those who are unable to swim in the presence of men due to religious or other reasons, survivors of accidents and attacks, and mothers with infants, among others. From 1995, the facility operated under an exemption from the Anti-Discrimination Act, allowing it to function as an exclusive space for women and girls. However, the pool subsequently came under activist pressure and amended its policy in 2021 to explicitly allow the inclusion of transgender-identifying males.[footnoteRef:61] [61:  The Guardian ‘Sydney women-only ocean pool under fire over transgender policy’ (12 January 2021)  <https://www.theguardian.com/australia-news/2021/jan/12/sydney-women-only-ocean-pool-under-fire-over-transgender-policy>. ] 

In June 2019, Sport Australia, the AHRC, and the Coalition of Major Professional and Participation Sports released ‘Guidelines for the inclusion of transgender and gender diverse people in sport.’[footnoteRef:62] These Guidelines effectively dismantled biological sex categories in sporting competitions, changing rooms, toilets, and accommodation, and instead prioritized provisions based on self-declared gender identity. This shift directly contradicts Section 42 of the SDA, which recognises biological differences between men and women in the context of sports.[footnoteRef:63] Furthermore, Pride in Sport, an initiative of ACON (formerly AIDS Council of New South Wales) that receives over 72% of its annual revenue from the government[footnoteRef:64] has been systematically targeting sporting bodies and educational institutions in the country to eliminate single-sex sports categories and related spaces through the development of transgender inclusion guidelines.[footnoteRef:65]  [62:  Sport Australia ‘Transgender and Gender Diverse Inclusion’ (June 2019) <https://www.sportaus.gov.au/integrity_in_sport/transgender_and_gender_diverse_people_in_sport>.   ]  [63:  House of Representatives ‘Explanatory Memorandum for the Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Bill’ (2013) <ParlInfo - Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Bill 2013>.]  [64:  Australian Charities and Not-for-Profit Commission ‘Acon Health Limited’ <https://www.acnc.gov.au/charity/charities/873ab10f-2caf-e811-a961-000d3ad24182/profile>. ]  [65:  Pride in Sport <https://www.prideinsport.com.au/>. ] 

The failures of laws and policies in Australia to adequately protect the rights of women and girls has resulted in significant harm, including female athletes being injured or exposed to risks of injury by male athletes,[footnoteRef:66] female students being forced to share dormitories with males,[footnoteRef:67] and girls experiencing fear when using, or refraining from using schold bathrooms due to the implementation of sex-neutral toilets or the use of relevant female-designated spaces by males.[footnoteRef:68] [66:  The Telegraph ‘Women’s team with five transgender players ‘broke opponent’s leg; and had parents fearing for girls’ safety’ (28 March 2024) <https://sports.yahoo.com/women-team-five-transgender-players-134934772.html>; Sky News ‘Call for ‘inclusive’ or ‘open’ leagues at community-level AFL due to safety fears for older female competitors dropping out due to more trans players joining’ (20 August 2024) <https://www.skynews.com.au/australia-news/sport/call-for-inclusive-or-open-leagues-at-communitylevel-afl-due-to-safety-fears-for-older-female-competitors-dropping-out-due-to-more-trans-players-joining/news-story/5496d6315b0774ae183a499fc82d8727?amp&nk=dc3e63d53a7c366c1964ac11b6c69d84-1745506006>. ]  [67:  Sky News ‘Father goes to extreme lengths to pull daughter out of Geelong Grammar after discovering she was boarding alongside a trans student’ (8 February 2024) <https://www.skynews.com.au/australia-news/father-goes-to-extreme-lengths-to-pull-daughter-out-of-geelong-grammar-after-discovering-she-was-boarding-alongside-a-trans-student/news-story/02d22551fd5687ade84eae0ebda2d62d?amp&nk=dc3e63d53a7c366c1964ac11b6c69d84-1745506226>. ]  [68:  Daily Mail ‘Brisbane State High School: Girls are left too scared to go to the toilet after female-only bathrooms are converted into a unisex block - with boys 'loitering outside and urinating in sanitary bins' (18 April 2024) <https://www.dailymail.co.uk/news/article-13322419/amp/Brisbane-State-High-School-unisex-toilets.html>. ] 

As highlighted, among others, by the United Nations Special Rapporteur on Violence Against Women and Girls, there is also a worrying trend of intimidation and threats against women and girls expressing their sex-based needs and rights, including to single-sex spaces.[footnoteRef:69] Paradigmatic of this situation is the case of Moira Deeming, a former member of the Victorian Parliamentary Liberal Party, who was publicly associated by Victorian Opposition Leader John Pesutto with neo-Nazi views for attending a ’Let Women Speak’ rally advocating for the recognition of sex-based rights. The Federal Court of Australia later ruled that Pesutto’s accusations of holding or sympathizing with extremist views amounted to defamation.[footnoteRef:70]  [69:  Mandate of the Special Rapporteur on violence against women and girls, its cases and consequences, Allegation Letter to Australia AL AUS 4/2023 (23 November 2023) <https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=28621>. ]  [70:  Australian Broadcasting Corporation ‘Moira Deeming wins defamation case against John Pesutto, judge orders $300k in damages’ (11 December 2024) <https://www.abc.net.au/news/2024-12-12/john-pesutto-moira-deeming-defamation-verdict-liberal-party/104713592>. ] 

Kirralie Smith has been subjected to applications for Apprehended Violence Orders and Hate Speech and Vilification complaints and has faced nine legal proceedings to defend herself for her advocacy for women’s and girl’s sex-based spaces and services, notably for spearheading a campaign encouraging community members to write to Football Australia in protest of its transgender inclusion policy.[footnoteRef:71][footnoteRef:72]  [71:  See para 22. ]  [72:  Binary Australia ‘Kirralie Smith's 9th round in court’ (16 April 2025) <https://www.binary.org.au/kirralie-smith-9th-round-in-court>. ] 

Incompatibility with ICCPR Obligations
Articles 2 and 3 of the ICCPR mandate that State Parties take all necessary steps, including the prohibition of discrimination on the grounds of sex, to end discriminatory actions, both in the public and private sectors, that impair women's equal enjoyment of rights compared to men. 
Furthermore, Article 26 not only enshrines a general right to equality before the law and, without discrimination, to equal protection of the law but also directly prohibits any discrimination under the law and guarantees to all persons equal and effective protection against discrimination, including sex-based discrimination. As noted by the Human Rights Committee, ‘[T]he right to equality before the law and freedom from discrimination, protected by article 26, requires States to act against discrimination by public and private agencies in all fields.’[footnoteRef:73]  [73:  Human Rights Committee, ‘General Comment No. 28: Equality of Rights Between Men and Women (Article 3)’ (29 March 2000) UN Doc CCPR/C/21/Rev.1/Add.10, 31.] 

Most importantly, the same Committee has emphasized that ‘not every differentiation of treatment will constitute discrimination, if the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant.’[footnoteRef:74] This position is reflected in various international human rights instruments, including, inter alia, the Convention Against the Elimination of Discrimination Against Women (CEDAW) and the Declaration on the Elimination of Violence Against Women (DEVAW).[footnoteRef:75] [74:  Human Rights Committee, General Comment No. 18: Non-discrimination (10 November 1989) UN Doc HRI/GEN/1/Rev.9, 13.]  [75:  See, inter alia, CEDAW, Arts. 2-4, DEVAW art 4.] 

It is evident from the plain, ordinary meaning of ‘sex’ in the aforementioned provisions that the term refers to the biological categories of male and female.[footnoteRef:76] Indeed, the term itself—derived from Middle French and Latin—relates to the division of something in two.[footnoteRef:77] Pursuant to the rules of interpretation of treaties set forth in the Vienna Convention on the Law of Treaties, no additional meaning can be attributed to this term in the absence of explicit agreement or practice by States Parties.[footnoteRef:78] [76:  See e.g. Chinkin et al (Ed.), the UN Convention on the Elimination of All Forms of Discrimination Against Women: A Commentary, 1992, first edition, p. 15.]  [77:  Namely, the two biological sexes, male and female. See Oxford English Dictionary <https://www.oed.com/view/Entry/176989?>. ]  [78:  Vienna Convention on the Law of Treaties (opened for signature 23 May 1969, entered into force 27 January 1980) 1155 UNTS 331, art 31. ] 

The ICCPR does not permit any derogation to the prohibition of discrimination on the ground of sex. Where tensions may arise, no international human rights norm or principle endorses an interpretation that allows the obligations to ensure equality and non-discrimination based to be forfeited for the sake of respect for other rights.[footnoteRef:79] [79:  OHCHR ‘Special Rapporteur decries Australia’s Federal Court ruling further eroding rights to female-only spaces’ (04 September 2024) <https://www.ohchr.org/en/press-releases/2024/09/special-rapporteur-decries-australias-federal-court-ruling-further-eroding>. ] 

Finally, the provision of single-sex spaces and services can constitute a reasonable, objective, and legitimate differentiation that in no way can be deemed to constitute discrimination or a denial of equality under international human rights law. In this context, female-only spaces and services are crucial means to uphold their dignity, ensure their safety and privacy, and providing sanctuary from acts or risks of male violence and abuse. In digital contexts, female-only spaces also provide foster mutual support, collaboration, and empowerment for women and girls. As such, single-sex spaces are instrumental in advancing equality between men and women.[footnoteRef:80]  [80:  See e.g., Full Report: Why single-sex services matter: privacy, dignity, safety, and choice, Sex Matters (July 2022) <https://sex-matters.org/wp-content/uploads/2022/07/Single-sex-services-full-report.pdf>.] 

The legal, policy, and judicial developments outlined in this section, which have contributed to the erosion of women and girls' rights to enjoy their entitlements without distinction based on sex, as well as their right to equality and non-discrimination, illustrate a pattern of failures by Australia to fulfill its obligations under the ICCPR, particularly its Articles 2, 3, and 26.
Conclusions and Recommendations
Suggested Questions
In the light of the aforementioned, ADF International respectfully recommends that the Human Rights Committee include the following questions in its list of issues to be transmitted to the government of Australia:
a. Please provide information on measures the measures taken to protect freedom of expression, including online, and how these measures are enforced at the state and local levels;
b. Please explain how the right to freedom of expression, as set forth in Article 19 of the ICCPR, is protected in the context of the Online Safety Act, particularly: 
i. which permissible grounds are relied upon to justify restrictions on adult cyber abuse material;
ii. what institutional guidelines are in place to ensure that the criteria for assessing ‘serious harm’, ‘offense’ and related terms comply with the the principle of legality and are applied objectively and consistently;
iii. what safeguards are in place to ensure that the implementation of the Act, including the activities of the eSafety Commissioner, adhere to the principles of necessity and proportionality;
c. Please provide information on any plans to revise the Online Safety Act and its regulatory guidance in light of the 2025 statutory review and any relevant judicial outcomes concerning freedom of expression;
d. Please provide information on measures taken to protect women’s and girls’ right to access single-sex spaces and services in order to safeguard their dignity, safety, and privacy; 
e. Please elaborate on the steps taken to ensure that the Sex Discrimination Act is implemented in full alignment with the obligations to ensure the equal enjoyment of all Covenant rights without distinction as to sex, and to guarantee equality and non-discrimination on the basis of sex.
Suggested Recommendations
Considering the above, ADF International respectfully suggests that the Human Rights Committee include the following recommendations in its Concluding Observations on Australia:
f. Amend the Online Safety Act to incorporate narrow and precisely defined thresholds for imposing limitations on the exercise of freedom of expression, in full compliance with Article 19 of the ICCPR;
g. Review and amend the Regulatory Guidance to ensure that the activities of the eSafety Commissioner fully conform to Australia’s international human rights obligations, including by preventing arbitrary, overbroad or discriminatory restrictions on the exercise of freedom of expression;
h. Amend the Sex Discrimination Act to clarify the definition of ‘sex’ to refer to biological sex, and to reinstate the definitions of ‘men’ and ‘women’ as members of the two sexes respectively;
i. Implement all necessary legal and policy measures to ensure the protection of single-sex spaces and services in order to safeguard the dignity, safety, and privacy of women and girls.
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