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1. Introduction

In August 2002, RETENG: The Multicultural Coalition of Botswana submitted a shadow report to CERD on racial discrimination that is enshrined in Botswana laws and practices, which have led to the endangerment of many of the countries languages and cultures and subjugation of many non-Tswana speaking peoples by the politically dominant Tswana. In its Concluding Observations of the Sixty-first session (5-23 August 2002), CERD stated in paragraphs 300 and 301 as follows: 

300. The Committee expresses concern that sections 3 and 15 of the Constitution do not fully respond to the requirements of article 1 of the Convention. In particular, section 15 permits many derogations from the prohibition of racial discrimination, for instance on the basis of laws, such as the Tribal Territories Act, which were in force before the coming into force of the Constitution. The Committee recommends that the State party review these provisions.

301. The Committee is concerned by the discriminatory character of certain domestic laws, such as the Chieftainship Act and the Tribal Territories Act, which only recognize the Tswana-speaking tribes. Other tribes, especially the Basarwa/San peoples, are reported to suffer from cultural, social, economic and political exclusion, do not enjoy group rights to land, and do not participate in the House of Chiefs. Noting that the amendment of sections 77 to 79 of the Constitution is currently in process, the Committee recommends that recognition and representation of all tribes in Botswana on an equal basis be ensured in the Constitution, and that the Chieftainship Act and the Tribal Territories Act be amended accordingly.
1 In 2005, CERD communicated with government in the letter dated 10 March 2005 and stated that:
The State party indicates that it is currently redrafting those aspects of Section 2 of the Chieftainship Act which had been declared discriminatory by the High Court, and that the draft Bill on the House of Chiefs will be amended accordingly. The Committee wishes to be kept closely informed about the ongoing reform process, and requests that copies of the new draft Bills be transmitted to it as soon as they are available. It would also like to receive more detailed information clarifying what the terms “dominant tribe” and “historical agreement of all concerned”, by which a paramount chief rules over all tribal groupings living in Tribal territories, actually mean. 
1.2  In 2006, RETENG  submitted a shadow report to CERD, and in its concluding remarks, among others, CERD made the following observation: 

The Committee recommends to the State party that it review section 15 of the Constitution in order to ensure its full compliance with articles 1 and 2, paragraph 1 (c) of the Convention. In this context, the State party should take into consideration the principle that, under the Convention, differential treatment constitutes discrimination if the criteria for such differentiation, judged in the light of the objectives and purposes of the Convention, are not applied pursuant to a legitimate aim, and/or are not proportional to the achievement of this aim.  
2. The Submission 

The goal of this submission is therefore to update the CERD about the current state of affairs as follows: 
2.1 In response to the 2001 court ruling, the concluding observations and letters from the United Nation’s Committee on the Elimination of all Forms of Racial Discrimination (CERD, 2002 & 2006), the government reviewed repealed the Chieftainship Act. This resulted in the new Bogosi Act of 2008 which provided for the recognition of Non-Tswana tribes.
2.2 Sections 77 to 79 of the Constitution were amended to increase the number of representatives in the House of Chiefs from 12 (eight Tswana tribes and four elected representatives) to 35, inclusive of people from non-Tswana tribes as sub-chiefs operating under the Tswana chiefs. 
2.3 On December 21, 2015, government recognized the Vekuhane (Basubiya) tribe in the Chobe district. The Wayeyi were recognized on May 28, 2016 and their chief was recognized on November 17, 2016, unfortunately, he passed away on January 27, 2017. The second chief was recognized on March 27, 2017. 
2.4 While the Bogosi Act makes all Dikgosi (Chiefs) equal before the law, implementation has taken a different tone. The government’s position is that the Bogosi Act is inadequate as it does not recognize higher chiefs (of the Tswana tribes) and smaller chief (of recognized minority tribes). 
2.5 In two meetings held with the Minister of Local Government and Rural Development on August – 2017 and November --- 2017, the government maintained that in the presence of the Tribal Territories Act, Section 77 to 79 of the constitution, as well as existing derogations in Sections 3 and 15, schedule one of the Customary Court Act, the Land Act, and other laws permitting discrimination, minority chiefs cannot be equal to the eight Tswana tribes.
2.6 Reliable sources have informed us that government is in the process of making amendments in several laws to create inequality between tribes. An example is a proposed salary structure of chiefs – which is based on the repealed Chieftainship Act (here attached). 
2.7 The result of the position of the government is that, though the Wayeyi and Basubiya tribes and their chiefs have been recognized, they are not equal to the eight Tswana speaking tribes, hence they cannot be installed in a ceremony in accordance with their cultures, with a regalia since that is reserved for the eight tribes. Further, these minority tribes, specifically in the case of Wayeyi, they cannot be installed on any kgotla (traditional court) since the courts belong to the Tswana speaking tribe (the Batawana), according to schedule one of the Customary Court Act. The Basubiya chief, cannot be designated either since the Chobe district does not belong to him since there are other unrecognized tribes. 
2.8 We find the position of government difficult to appreciate given that four of the eight Tswana tribes live in areas occupied by other unrecognized tribes.
2.9 To demonstrate how implementation has changed the non-discriminatory essence of the Bogosi Act to full discrimination, on April 17, 2017, the Minister had informed the Wayeyi that since they have been recognized and their chief, they need to hold the installation ceremony for the chief, and the Minister will be available to officiate. The Wayeyi were excited and made all arrangements. On the day of the installation, the Batawana appealed to the Office of the President, who ordered that the installation should not go on unless the Wayeyi make a special request to the Batawana who are the custodians of the kgotla at Gumare. To date the Wayeyi chief has not been installed nor paid – though legally gazette.
2.10 Gumare is a predominantly Wayeyi village, and it is where they were consulted and recognized in accordance with Sections 3, 5, 6 (2), and 21 of the Bogosi Act.
3. Conclusions 
3.1 The effect of the Bogosi Act is being swept under the carpet. Recognition of the Wayeyi and Basubiya has been cosmetic and of no effect on the ground. The Non-Tswana are denied the right to install their chiefs in accordance with their cultural norms and practices as sanctioned by the Bogosi Act. If they did, such chiefs would not be recognized and not paid by the government, nor admitted to the House of Chiefs, nor can such chiefs be consulted on decisions affecting their people, e.g. on land use and relocations.

3.2 Botswana continues to enforce racially discriminatory laws with impunity. It has launched an international campaign to be accepted as a legitimate case in which racial discrimination should be permitted. 
3.3 The general state of democracy has deteriorated considerably over the last decade with regard to the rule of law, corruption and general aggression on citizens. 
4. Recommendations

4.1 The solution is to recognize chiefs of all tribes and designate them in their tribal areas in accordance with the Bogosi Act. In other words, the Bogosi Act should be put to full implementation, in which land is by occupation.
4.2 Recognized tribes should be admitted into the House of Chiefs to accord all tribes equal protection and enjoyment of all rights under the law. Sections 77-79 should be amended to achieve equality among all tribes. 
4.3 We continue to appeal to CERD to take interest in the deteriorating state of democracy in Botswana. We believe that Botswana has a legal obligation to eliminate racial discrimination which the non-Tswana have suffered for so long and peacefully advocated for change.  
4.4 The languages and cultures of all tribes should be included in the curriculum, the media and public forums in non-Tswana areas.
4.5 The Basarwa should be allowed to go back to their ancestral lands in the Central Kalahari Game Reserve, and services should be restored. According to the 2001 population and Housing census, there were 689 people in the CKGR. This number can be well managed to protect wild life.  
4.6 Botswana is one situation where the International Community can practice preventive measures with greater success. We therefore, call for the assistance of CERD to raise its voice and call upon the International Community at this point in time and engage Botswana in constructive dialogue on constitutional amendment and total elimination of racial discrimination. . 
4.7 Botswana should be encouraged to include ethnicity and language data during the next population and Housing census in 2021. 

Appendix 1: Constitutional Amendment of 2007
1. The review maintained the three unequal ethnic categories created during the colonial rule as follows: Tswana chiefs with group rights to land; the non-Tswana in the four crown land with lower status and the elected regional representatives working under the Tswana Chiefs. 
2. The second change was the transfer of the discrimination from the Chieftainship Act and the Tribal Territories act into the constitution.  
3. Essentially the review exercise was meant to protect the discrimination and consolidate Tswana supremacy over other tribes.
2. Derogations in 15 4 (d) continue to permit discrimination on the basis of ethnicity and language (paragraph 4, page B264) only sex is added. 
3. It has scrapped off Section 14 (3) (c) which protects the right to free movement of the Basarwa (also known as the Bushmen), yet another regressive step into discrimination.
Appendix 2  - Discriminatory Laws of Botswana 
Introduction

This document provides the legal context for the violation of the linguistic and cultural Rights of the Non-Tswana speaking ethnic groups in Botswana. The laws recognize and protect the rights of the eight Tswana speaking groups with regards to ethnic identity (which includes language and culture), land (which entails the economy and culture) and chieftaincy (which entails the governance and decision-making body). The constitution of Botswana and related laws is in violation of the International Convention on the Elimination of Racial Discrimination, the International Covenant of Civil and Political Rights, the Universal Declaration on Human Rights and the UN Declaration on the Rights of Persons belonging to Minorities, which Botswana has ratified. 
All the Acts described in this report are in violation of the main spirit of Sections 3 and 15 of the Constitution. However, judgment on the Wayeyi case indicated that sections of the constitution cannot be declared unconstitutional. As a result of this judgment, the discrimination in the Chieftainship Act and all the other laws or Acts, relating to who is chief, tribe and who owns the territories (land) have been transferred into the constitution through Bill No. 34, in order to validate and protect such discrimination. This means that there are no domestic remedies the court can issue after the enactment of Bill No. 34. This is highly regrettable and clearly anti-human rights.

The discriminatory laws are as follows: 

1. Chieftainship Act (CAP 41:01)  (NOW REPEALED BUT BEING LIVED AGAIN IN PRACTICE):
Section 2
· This law predates independence (1933) and it defines the concepts of ‘tribe’ and ‘chief’ in section 2, and limits them to the eight Tswana speaking tribes at the exclusion of others. It states that the term tribe “means the Bamangwato tribe, the Batawana tribe, the Bakgatla tribe, the Bakwena tribe, the Bangwaketse tribe, the Bamalete tribe, the Barolong tribe or the Batlokwa tribe”. All these tribes speak Setswana as mothertongue’. This means only these tribes and their chiefs are recognised by law in Botswana. (THIS SECTION NO LONGER EXISTS – BUT STILL IN PRACTICE- AS DEMONSTRATED ABOVE)
· It further states, “Tribal territory means respectively, the Bamangwato, Batawana, Bakgatla, Bakwena, Bangwaketse, Bamalete and the Batlokwa tribal territories, as defined in the Tribal Territories Act, the area known as the Barolong Farms as described in the Botswana Boundaries Act, and any other area which may be added to any such areas by any enactment. This law provides group rights to land to the Tswana at the exclusion of the non-Tswana who are in fact the earliest arrivals on the land. (THIS DEFINITION HAS BEEN REMOVED AND IT IS NO LONGER IN THE NEW BOGOSI ACT). 
Sections 15 – 22

· The functions and powers provided for in these sections are exclusively enjoyed by the Tswana chiefs as a result of their recognition in the definition of ‘chief’ contained in Section 2 of this Act. These include the powers to recognise or terminate recognition of sub-chiefs and headmen (THIS ASPECT IS NOW OPEN TO ALL RECOGNISED CHIEFS IN THE NEW BOGOSI ACT, HOWEVER, GOVERNMENT IS BRING IT BACK IN IMPLEMENTATION AS SHOW ABOVE WITH REGARD TO WAYEYI TRIBE).
2. Tribal Territories Act (CAP 32:03) demarcates the country into territories as belonging to the eight Tswana speaking tribes and four crown lands. The Act is also a colonial law, predating independence. This law provides group rights to land to the Tswana speaking groups, while other tribes have no such right, but only individual rights derived from the Land Act of 1970 (revised in 1993 & 1999). As a result, the Tswana speaking tribes have both group rights (as sovereigns) and individual rights to land use. In theory, the non-Tswana have no land and it is often used as a reason why non-Tswana cannot have their own chiefs – ‘where will they get the land, this is our land’. We derive our supremacy over other tribes because we own the land’ asserted Kgosi Kwena Sebele of the Bakwena tribe, during an interview with Gabz FM radio (April 20, 2005). 

3. Tribal Land Act (CAP.32:20   PP 17) 

(HAS NOT BEEN AMENDED OR REPEALED)
Section 2: 

· Defines Land Boards ‘as any land board established under section 3 and in relation to any area of land, the land board of the area where the land is situated’. This means that if the land is situated in the Bangwato Territory, the land board would be the Ngwato land board. It assumes that all the people in the territory are Bamangwato and denies others the right to identity. 
· It also defines the terms ‘customary law’ in relation to land, meaning the customary law of the place where land is situated. That is to say, if it is in the Bangwato tribal area, then it will be custom of the Bangwato tribe. 

· It defines tribal area, as the tribal territory defined in Section 2 of the Chieftainship Act as belonging to the eight Tswana speaking tribes. 

· The term ‘district council’ is also defined as a tribal area (which is a tribal territory of the eight Tswana speaking tribes).  

Sections 3 - 7: 

· Establishes the land boards. The Chief of the eight Tswana speaking tribes or his Deputy are Ex-Officio members of the land boards.

· It names land boards after eight Tswana speaking tribes according to Schedule 1 & 2- e.g.  Bangwato Tribal Territory and Ngwato Land Board, Tawana Land Board etc.

· The former Crown Lands of Tati or (North East), Chobe, Kgalagadi, and Ghanzi, are  the 9th, 10th, 11th , and 12th land boards, but without a tribe and therefore not defined as the eight Tswana land-boards, since the tribes in these  areas are not recognized. 

· Since the non-Tswana cannot be Ex-Officio members of the land boards, they may resign or may be forced to resign by the Minister while the Tswana are immune to these processes.

· Land board secretaries (Chief Executives) are appointed by the Minister and currently, nine of the twelve (75%) are Tswana speaking.

4. Administrative Districts Act (CAP.03:02

· It defines administrative districts along tribal lines and in conformity with the Tribal Territories Act. 

· Local district/District councils Act defines these entities based on the Tribal Territories Act. It discriminates along along tribal lines, e.g. the four Crown Lands of North East, Chobe, Kgalagadi and Ghanzi districts which are inhabited by non-Tswana are not defined along tribal lines. 

· In the Section 2 of the Chieftainship Act, these districts are defined as ‘tribal communities’ and not territories in order not to recognize the tribes that reside in these districts, and to distinguish them from the eight Tswana territories with recognized tribes.

5. Bamangwato Land Grant  Act : CAP32:07

· This Act sets the parceling out of land occupied by the non-Tswana speaking tribes (Babirwa in Selebi-Phikwe area ) and Wayeyi, Kalanga, Khoesan, Nambya, Herero and Kgalahari (in the Orapa Letlhakane area) to the Bamangwato Concession Limited (BCL) and the De Beers Mining Companies respectively, without consultation or the consent of these tribes. 

· The royalties from these mines are used to develop Serowe village (capital of the Tswana speaking Bangwato tribe), while the areas of the non-Tswana remain undeveloped. 

6. Customary Courts Act: (Cap 04:05)

· Section 2 – defines  ‘ customary law’  in relation to tribe as defined in Section 2 of the Chieftainship Act, meaning it is the law of the eight Tswana speaking tribes.

· The powers and functions provided by this law are enjoyed by the eight Tswana speaking tribes (as defined in Section 2 of the  repealed Chieftainship Act). Examples of such powers are in sections 6, 17 and 39, power to establish customary courts, power to pass sentence, and access to records of all courts in his/her area respectively.

7. Sections 15( 4)  (d) of the Constitution: 
· Sections 3 and section 15 of the constitution are meant to provide fundamental freedoms and protection from discrimination on any grounds. 

· However, Section 15 4 (d) makes such protection from discrimination not applicable ‘to any law so far as that law makes provision for the application in the case of members of a particular race, community or tribe of customary law with respect to any matter whether to the exclusion of any law in respect to that matter which is applicable in the case of other persons or not’ (page 00:17).
· This means that if other laws, such as the chieftainship Act etc, discriminate against particular races, tribes and tribal communities, protection from such discrimination is not applicable. This is a derogation permitting non-prohibition from discrimination. 
8. Section 15 (9) of the Constitution:

· It reads: ’Nothing contained in or done under the authority of any law shall be held to be inconsistent with the provisions of this section – a) if that law was in force immediately before the coming into operation of this Constitution and has continued in force at all times since the coming into operation of this Constitution; or b) to the extent that the law repeals and re-enacts any provision which has been contained in any written law at all times since immediately before the coming into operation of this Constitution’ (page 00:18). 

· This section protects colonial laws such as the Chieftainship Act and the Tribal Territories Act, which pre-date independence are not only colonial but also discriminatory along linguistic and ethnic lines. This section permits discrimination as contained in these colonial laws. 

