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Dear Committee Members:

The Center for Reproductive Rights' (the Center) and the International Women’s Human Rights Clinic at the City
University of New York School of Law (IWHRC)? have prepared this letter to assist the Human Rights
Committee’s (HRC) Country Report Task Force for the Philippines which is scheduled to meet on March 29,
2012, in its review of the state party’s compliance with the International Covenant on Civil and Political Rights
(ICCPR) and formulation of the list of issues for the review. This letter focuses specifically on issues related to
the status of women’s reproductive rights in the Philippines, presenting evidence of grave violations of women’s
rights under restrictive contraceptive and abortion-related laws documented and published by the Center and local
partners in two separate reports: Imposing Misery: The Impact of Manila’s Contraception Ban on Women and
Families® (Imposing Misery) (Annex 1), first released in 2007 and reprinted with an update in 2010, and Forsaken
Lives: The Harmful Impact of the Philippine Criminal Abortion Ban* (Forsaken Lives) (Annex 2), published in
2010.

Since its first review of the Philippines in 1989, the HRC has requested information concerning adoption of public
health measures and efforts to ensure women’s rights by the state party.®> Despite concerns about women’s rights
and health reflected in the HRC’s questions and the HRC’s recommendation that the Philippines ensure its laws
comply with Covenant obligations at the conclusion of its last review in 2003,° specific laws constitute an
ongoing and immediate threat to women’s life, reproductive health, and rights. These laws, which include a
nationwide criminal ban on abortion without any clear exceptions and restrictions on contraceptive information
and services introduced by local governing bodies in the form of executive orders and ordinances that prevent
government health facilities from providing modern contraceptives, have been criticized frequently by treaty
monitoring bodies, including the Committee on the Rights of the Child (CRC Committee),’ the Committee on the
Elimination of Discrimination against Women (CEDAW Committee) ®, and the Committee on Economic, Social
and Cultural Rights (ESCR Committee).’ However, the Philippine Government (the Government) has neglected
to include any discussion of these restrictive laws in its Fourth Periodic Report to the HRC, reflecting a
continuing failure to recognize that denial of reproductive health services leads to violations of women’s human
rights, including the rights to life, non-discrimination and equality, freedom from cruel, inhuman and degrading
treatment (CIDT), and privacy as guaranteed under the ICCPR.

Impunity for violations stemming from these restrictive laws is widespread, including through denials of justice in
domestic courts and the absence of other mechanisms for legal recourse. The Government must be encouraged by
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the HRC to address these violations of women’s civil and political rights as a result of the denial of key
reproductive health services, particularly in light of the fact that domestic remedies for these violations have
essentially proved to be non-existent. Through this submission, the Center and the IWHRC respectfully request
that the impact of the Philippines’ criminal abortion ban as well as legal restrictions on contraceptive information
and services be included in the Task Force’s list of issues it adopts for the Committee’s review of the Philippines’
compliance with the ICCPR at its 104™ session in March 2012.

The Criminal Abortion Ban violates the ICCPR (Articles 3,6, 7, 17)

The Philippine Revised Penal Code of 1930 legally restricts abortion without clear exceptions, even in instances
where the pregnancy endangers a woman’s life or health, is a result of rape or incest, or in cases of fetal
impairment, and prescribes severe criminal penalties for women and providers of abortions.® However, the
criminal ban has not prevented abortions but has just made them extremely unsafe. In 2008 alone, it is estimated
that over half a million abortions took place in the Philippines, resulting in 90,000 women seeking treatment for
complications and 1,000 women dying.™* The Center’s report, Forsaken Lives, provides vivid accounts of
women’s experiences under the criminal abortion ban, including the difficult circumstances which cause women
to risk their lives through unsafe abortions as well as the severe physical and mental anguish they experience as a
result of resorting to dangerous methods in the absence of accessible information and services.*? As discussed
below, the HRC has repeatedly recognized that restrictive abortion laws violate the rights to life, non-
discrimination and equality, freedom from CIDT, and privacy; the Philippine criminal abortion ban is currently
one of the most restrictive in the world and clearly violates these provisions of the ICCPR.

Right to life: The HRC’s General Comment 6 interprets Article 6 of the ICCPR, which guarantees the right to
life, as requiring measures to protect women from unnecessary losses of life related to pregnancy and childbirth.*®
The HRC has specifically noted that restrictive abortion laws violate the right to life by forcing women to seek
unsafe abortions that threaten their lives, and has stated that governments must ensure women’s access to health
services so they are not forced to undergo life-threatening, clandestine abortions.* In its review of Chile, the HRC
stated, “The State party has a duty to take measures to ensure the right to life of all persons, including pregnant
women whose pregnancies are terminated.”*® The HRC has issued several concluding observations urging those
states that criminalize abortion entirely or in all circumstances except to save a woman’s life to revise their laws
to allow for exceptions.™

Right to equality: In General Comment 28, the HRC recognizes that Article 3 of the ICCPR, which guarantees
equality between men and women, is implicated where women are forced to undergo “life-threatening
clandestine™’ abortions or are denied access to abortion in the case of rape.” This is in line with the CEDAW
Committee’s view that criminalization of medical services specific to women and the failure to legally provide for
certain reproductive health services that only women need constitutes discrimination.™

Right to freedom from CIDT: Article 7 of the ICCPR guarantees the right to freedom from CIDT. The HRC
has found that Article 7 may be implicated where abortion is not available for women who have become pregnant
from rape or in cases of fetal impairment. Regarding rape, in General Comment 28, the HRC has stated that
information on the availability of safe abortion to women who have become pregnant as a result of rape is
required for assessment of compliance with Article 7.° General Comment 28 states that information provided on
this issue “should include measures of protection, including legal remedies, for women whose rights under article
7 have been violated.”** On the issue of therapeutic abortion in cases of fetal impairment, in the case of K.L. v.
Peru, the HRC found that the physical and psychological harm arising from forcing a pregnant girl to carry a
pregnancy to term despite a diagnosis of anencephaly (a fetal complication incompatible with life) was
foreseeable and constituted CIDT? in violation of Article 7.° This finding has been reiterated by the HRC in the
case of L.M.R. v. Argentina, involving the denial of an abortion to a girl with mental disabilities who had been
raped, despite the fact that the abortion was legal under Argentine law.*



Right to privacy: Article 17 guarantees freedom from arbitrary interference with privacy. The HRC has stated
that interference with privacy is considered “arbitrary” even if it is based on a national law, if that law does not
comply with the ICCPR.? In the Philippines, healthcare workers and others rely routinely on the criminal ban to
deny women access to safe abortions; this constitutes arbitrary interference with women’s right to privacy as
envisioned by the HRC under the ICCPR.

The Effects of the Criminal Abortion Ban on Post-Abortion Care Violate the ICCPR (Articles 3,6, 7, 17)

The Center’s report, Forsaken Lives, extensively documents the impact of the Philippine abortion ban on women
seeking treatment for abortion complications, revealing that while post-abortion care is legal, the criminal ban on
abortion has created an environment in which health workers routinely subject patients to mental and physical
abuse, stigmatization, and judgment. Women interviewed for Forsaken Lives stated that they feared being
reported to the authorities for having abortions;*® many delayed seeking care or did not seek care at all for
complications due to the fear of arrest.?” Women who did seek treatment in hospitals reported being manhandled,
verbally aztgused, threatened with arrest, and made to wait to receive care, even if they required immediate medical
attention.

The quality of post-abortion care is shaped largely by providers’ attitudes towards abortion which in turn is
influenced by the criminal ban. As documented in Forsaken Lives, the criminal ban has created fear of criminal
liability for health workers, undermining their ability to care for patients.” In fact, many providers erroneously
believe they are legally required to report abortions and fear they will be implicated as accomplices if they fail to
do s0.%° Often, health workers who suspect a woman of having induced an abortion interrogate the woman,
coercing her to admit she had an abortion and threatening to deny medical treatment or report her to the police.™
Due to the stigma of abortion, even women who have suffered from spontaneous abortions (miscarriages) face
harassment and delays in treatment.*? These practices involve egregious violations of medical ethics, patient
confidentiality, and dignity for which there is no legal recourse and filing a complaint would entail admitting
illegally inducing an abortion, forcing women to self-incriminate themselves.

The Government introduced the Prevention and Management of Post-abortion Complications (PMAC) Policy in
2000, mainly to ensure the provision of humane post-abortion care and prevent mistreatment of women seeking
services,*® but it has not been prioritized or meaningfully implemented. Key officials interviewed for Forsaken
Lives were not familiar with the policy,* and many health workers complained that the Government has failed to
provide necessary training, allocate adequate funding, and ensure the availability of necessary medicines needed
for post-abortion care.*

For example, misoprostol, a drug that the World Health Organization (WHO) has deemed essential for the
management of post-partum hemorrhage, incomplete abortion, and miscarriages,®® was banned by the Philippine
Bureau of Food and Drugs (BFAD) in 2002 because of its potential use as an abortifacient.®” This ban endangers
women’s lives by depriving health professionals of an effective treatment for post-partum hemorrhage and other
complications arising from unsafe or incomplete abortions.®

The Government’s failure to ensure women’s access to timely, confidential, and non-abusive post-abortion care,
including by meaningful implementation of the PMAC Policy and introduction of the harmful BFAD circular,
negatively implicates the rights to life, equality and non-discrimination in healthcare, privacy, and freedom from
CIDT as guaranteed under the ICCPR.

Right to life: The HRC has stated that Article 6 obligates states parties to ensure the right to life of all persons,
including specifically women who have terminated their pregnancies even when abortion is illegal.** The HRC
has specifically criticized reporting requirements for abortion because they discourage women from seeking
medical treatment, thereby endangering their lives,” and has recommended that states protect the medical



information*" of women seeking post-abortion care and adopt laws to ensure that information is kept
confidential.*

The Government’s criminalization of abortion further creates ethical and professional dilemmas for healthcare
providers, who cannot legally provide an abortion or prescribe misoprostol for post-partum hemorrhage and other
complications even where they believe it is in their patients’ best medical interest. The HRC has criticized laws
and policies that place healthcare workers in this situation under Article 6, and has issued concluding observations
urging states to avoid penalizing medical professionals in the exercise of their professional responsibilities.*®

Right to privacy: The HRC has established in General Comment 28 that women’s rights to privacy may be
violated “where States impose a legal duty upon doctors and other health personnel to report cases of women who
have undergone abortion.”* Even in the absence of a formal reporting requirement, the existence of criminal
sanctions may create the impression of an obligation, as is the case in the Philippines. As such, the HRC has urged
states parties to amend laws giving rise to a reporting requirement for women who have abortion complications
“to protect the confidentiality of medical information.”* Further, threats of arrest by providers due to the
Government’s failure to clarify that reporting requirements do not exist constitute an interference with individual
privacy, in that they arbitrarily interfere with women’s ability to access potentially life-saving medical care;*®
many such cases have been documented in Forsaken Lives.*

Right to freedom from CIDT: The HRC has specifically recognized that the legal prohibition against torture and
ill-treatment protects “in particular . . . patients in . . . medical institutions.”*® This protection naturally extends to
women seeking post-abortion care in health facilities. In K.L. and L.M.R., the HRC found that the denial of a legal
abortion with the knowledge of foreseeable physical or mental harm constituted CIDT. Similar to the denial of
abortion, the delays and denial of post-abortion care may constitute a violation of CIDT as the physical and
mental risks are also serious and foreseeable. The HRC has stated in General Comment 28 that reporting
requirements for abortion may give rise to violations of Article 7.* The Committee against Torture (CAT
Committee) has supported this position, stating in its concluding observations to Chile that the government must
ensure immediate and unconditional treatment for women seeking emergency medical care for abortion
complications, in compliance with WHO guidelines on post-abortion care.>® Importantly, the CAT Committee has
criticized the practice of coercing women seeking post-abortion care to disclose information about who performed
the iIIegzzt_)I1 abortion as violating the Convention against Torture, and urged Chile to take steps to eliminate the
practice.

Right to non-discrimination: As with the denial of legal access to abortion, the failure to remove barriers to
accessing post-abortion care caused by the criminal abortion ban constitutes a failure to ensure the provision of a
health service that only women need, a standard which the HRC has recognized in finding a violation of the
ICCPR. In L.M.R., the HRC found a violation of the obligation to provide a remedy for the violation of Article 3,
which the author argued was breached by the government’s failure to “to exercise due diligence in safeguarding a
legal right to a procedure required solely by women, coupled with the arbitrary action of the medical staff.”"
Based on the facts documented in Forsaken Lives, it may be argued that the Philippines is similarly guilty of
discrimination as a consequence of having failed entirely to uphold its obligation to exercise due diligence in
safeguarding women’s international and domestic legal right to post-abortion care, which is a medical service
only women need.

Violations due to Lack of Access to Contraceptive Information and Services (Articles 3, 6, 17, 23)

Rather than implementing its obligations to ensure that women have access to contraceptive information and
services, over the last twelve years™ the Philippines has adopted a number of retrogressive measures that restrict
and undermine women’s access to modern contraceptives. In 2000, Manila City issued an executive order (EO)
that acts as a total ban on modern contraceptive information and services in health facilities funded by the local
government unit (LGU),* including condoms, pills, intrauterine devices (IUD), and surgical sterilization.”® As a



result, contraceptive information and services have disappeared in many health facilities in Manila City; a large
number of providers have refused to provide contraceptive information and services; and some nongovernmental
and private clinics have been intimidated into halting the provision of contraceptive information and services.*
This ban, operating in a country where almost 70% of people rely on local government health facilities for
reproductive health commodities and services including modern contraceptives,” has had a significant impact;
Metro Manila, an area which includes Manila City, has a higher proportion of unintended pregnancies than
anywhere else in the Philippines.® The ban has disproportionately impacted poor women who, on average, have
two more children than they want.*® Poor women face the greatest barriers in accessing contraceptives, and as
noted in the Center’s report, Imposing Misery, they are most likely “to suffer the physical, psychological,
economic and social consequences of unintended pregnancies.”®

As will be discussed in detail on page seven, 20 Manila City women and men filed a court case in 2008, seeking
the EO to be held unconstitutional and to be revoked; however, the case has yet to be heard on the merits.®* In
2010, the Commission on Human Rights of the Philippines (CHRP) urged the Manila City government to revoke
the EO® as it violates women’s rights, and the Special Rapporteurs on the Right to Health (SRRH) and Violence
against Women wrote letters to the Philippine Government expressing concern about the lack of contraceptive
access in Manila and the resulting impact on unwanted pregnancies, unsafe abortions, and maternal mortality and
morbidity.®® Despite these interventions, the EO remains in force, marking twelve years during which Manila City
women have been continuously exposed to the immediate physical, mental and personal risks of unplanned,
unwanted pregnancy.

Taking Manila City’s lead, in 2011 seven LGUs in the province of Bataan passed more restrictive ordinances that
penalize the sale, promotion, advertisement, and prescription of contraceptive information and services by
incorrectly equating hormonal contraception and 1UDs to methods of abortion.®* An ordinance in the metropolitan
Manila area, Ayala Alabang, goes so far as to require a prescription to purchase condoms.® Furthermore, despite
the BFAD’s 1999 approval of the emergency contraceptive (EC) Postinor, in 2001, in response to a petition by a
conservative Catholic group, the Philippine Department of Health (DOH) deregistered Postinor,*® calling it an
“abortifacient,”®’ despite the fact that the WHO has clarified that EC does not cause abortion as it acts prior to
implantation.®® The DOH’s failure to act affirmatively on this issue means that EC remains unavailable in the
Philippines.

Right to life: Studies show that if all women in the Philippines at risk for unintended pregnancy used modern
contraceptives, approximately 2,100 maternal deaths would be prevented each year.® The Philippines has
attempted to defend its failure to ensure the availability of contraceptives on the pretext of financial constraints.”
In its concluding observations, the HRC has consistently linked the right to life under Article 6 to access to
contraception.”* Moreover, the HRC has repeatedly related the unmet need for affordable access to contraceptive
information and services to maternal mortality,”” emphasizing that states must strengthen measures aimed at
preventing unwanted pregnancies in countries like the Philippines where there is a real risk that women may
undergo unsafe, clandestine, or illegal abortions to terminate pregnancy in the absence of legal abortion services.’
The HRC has urged states to prevent unwanted pregnancies by ensuring a comprehensive range of contraceptives
are widely available at an affordable price under Article 6.”* As such, the implementation of restrictions on
contraceptives in the Philippines violates the right to life of Filipino women as envisioned under the ICCPR.

3

Rights to privacy & to found a family: These restrictions violate Articles 17 and 23, which protect women’s
right to privacy free from arbitrary interference as well as the right to be free from arbitrary or unlawful
interference into one’s privacy, family, or home.” The HRC has stated that decisions concerning whether and
when to found a family are intricately linked to the right to privacy.”® The HRC has interpreted this right to
include a state obligation to prohibit all interference with an individual’s right to privacy by both public and
private actors; to accomplish this, states must implement legislative frameworks and other measures protecting
individual privacy.”” By failing to revoke the EO and the many ordinances that currently restrict access to modern
contraceptives, the Government has violated women’s right to privacy and to make decisions concerning whether

5



and when to found a family. Women interviewed for Imposing Misery repeatedly expressed that the EO prevented
them from making decisions in the best interest of their existing families, including by jeopardizing their financial
and physical ability to care for their families.”

Right to non-discrimination: Article 3 requires states parties to eliminate discrimination against women,’ and
the HRC has called on states to report on steps taken to “ensure that traditional, historical, religious or cultural
attitudes are not used to justify violations of women’s right to equality before the law and to equal enjoyment of
all Covenant rights” under Article 3.2° The HRC has established that denial of reproductive health services to
women can lead to discrimination, as seen most recently in L.M.R..** Specifically, the Philippines’ restrictions on
contraceptives place an unreasonable, undue hardship on women in regulating their fertility by giving them only
one option for preventing pregnancy--refusing sex with their partners.? This burden strains relationships and, as
documented in Imposing Misery, has led to cases of sexual violence.® In 2011, the SRRH recognized that
criminal laws and other legal restrictions that prevent access to reproductive health information and services
violate the right to health® and specifically cited the EO as an example of restrictive reproductive health
legislation that “infringe[s] upon the right of women and girls to make free and informed choices about their
sexual and reproductive health and reflect discriminatory notions of women’s roles in the family and society.”®

Violations Due to Permitting Religious Ideology and Traditional Attitudes to Infringe on Women’s Rights

Although the Philippines is a secular state, the influence of religious ideology and traditional attitudes about
women are especially strong in the area of women’s reproductive health and rights. The influence of religious
ideology is reflected indisputably in the criminal abortion ban and the restrictions on access to contraceptive
information and services.®® In General Comment 22, the HRC has made it clear that even if a specific religion is
established as the official or traditional religion of the state or if a particular religion’s followers comprise the
majority of the population (as is the case in the Philippines, where 80% of the population is Roman Catholic®’),
such religions “shall not result in any impairment of the enjoyment of any of the rights under the Covenant.”
Further, as discussed above, the HRC has emphasized that states must “ensure that traditional, historical,
religious® or cultural® attitudes are not used to justify violations of women's right to equality before the law and
to equal enjoyment of all Covenant rights.”®* The CRC Committee has specifically noted the role of religious
opposition in the Philippines’ failure to promote women’s and girls’ reproductive rights, stating that “particular
beliefs and religious values are preventing [the] fulfilment” of the Magna Carta of Women (MCW),* a national
law introduced in 2009, to promote women’s equality and end discrimination against women.

Lack of Implementation and Effective Remedies for Violations (Article 2)

The Philippines has breached Article 2 by failing to implement rights guaranteed under the ICCPR and denying
effective legal remedies for violations of its own Constitution, domestic legislation implementing human rights
obligations including the 2009 MCW, and the Covenant. The Philippine Constitution recognizes a woman’s right
to equality before the law and obligates the Government to provide for essential health services.” Consistent with
its mandate to promote women’s equality and empowerment, the MCW obligates the state to provide access to
“legal, ethical, medically safe and effective methods of family planning,”®* and provides for immediate repeal of
inconsistent laws, including EOs and local ordinances.” In addition, it imposes a three-year deadline for the
Government, including LGUs, to review, amend, or repeal existing laws that are discriminatory.®® In its Fourth
Periodic Report, the Philippines highlights the MCW as a “comprehensive women’s human rights law,” and an
example of its compliance under Article 2.”” However, almost three years after the MCW’s enactment and nearing
the end of the deadline established in the law, the Philippines has done nothing to repeal or amend discriminatory
reproductive health laws and policies. The Government’s inaction has resulted in ongoing, irreparable violations
of a woman’s right to equality and access to essential health services.

Avrticle 2(2) requires states to take necessary steps to give effect to Covenant rights in the domestic legal context.%
Despite this, the Philippines has failed to implement its obligations to protect, respect, and ensure women’s rights
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to life, equality and non-discrimination, privacy and freedom from CIDT, and to provide an effective remedy for
violation of these rights. The Government’s ability to fully implement the Philippines’ obligation under Article
2(2) to adopt domestic laws protecting women’s rights under the Covenant is undermined by the provisions
discussed above that prevent access to legal abortions.” Further, claims in the Government’s Fourth Periodic
Report that the MCW implements its ICCPR obligations are belied by the fact that the EO remains in effect.’®
Rather than working to fulfill the Government’s obligation to provide access to contraceptive information and
services,’® LGUs have introduced or passed more restrictive laws that either outrightly deny or significantly
undermine contraceptive information and services.

Article 2(3) requires that states ensure that individuals have accessible, effective, and appropriate remedies to
vindicate their rights.® The HRC attaches special importance to the establishment of appropriate judicial and
administrative mechanisms to address claims of rights violations,'® and concrete steps to ensure the cessation of
an ongoing violation.’® It has stated that an effective remedy may require states to implement provisional or
interim measures to avoid continuing violations and to provide reparations.’®

Although Philippine citizens have sought to vindicate their rights in the courts, they have been denied an effective
remedy. In the 2008 lawsuit Lourdes E. Osil v. Office of the Mayor of the City of Manila, the petitioners sought a
temporary restraining order and/or preliminary injunction to cease implementation of the EO which was
essentially ignored. In fact, the case has been dismissed on numerous questionable technical grounds by the
Supreme Court and the Court of Appeals and has been awaiting a Regional Trial Court ruling since 2009,"%
leading to what may be considered an unreasonable delay; the HRC has criticized lengthy delays in court
proceedings and has found delays of two and five years to be unreasonable.’”” Meanwhile, in 2010, the CHRP
issued a public statement noting that the EO violated the Convention on the Elimination of All Forms of
Discrimination against Women and urged the Regional Trial Court to consider the Philippines’ international
obligations when considering the Osil case.'® To date its recommendations have been ignored.

Questions for the Philippine Government

In light of the above, we would like to urge the Task Force to select the above-mentioned issues for review with
the state and to consider asking the follow questions. What steps is the Government taking to:

e remove criminal penalties for abortion and create explicit exceptions for safe and legal abortions on
grounds recognized by UN bodies, including the HRC, such as where the woman’s life or health are in
danger, and in cases of rape, incest, or fetal impairment?

e establish formal mechanisms to prevent and provide legal recourse and reparations for human rights
abuses against women seeking post-abortion care?

o remove legal barriers to contraception, including the Manila City EO and other local ordinances, and to
enact national legislation establishing the obligation of national and local government bodies to ensure
access to, and the affordability of, a full range of modern contraceptives?

e introduce EC in public and private health clinics and pharmacies?

e ensure a legal remedy is provided for the petitioners in the Osil case, who have been left without access to
justice through the delays and denials of the Philippine judicial system?

o fully implement the MCW and take specific steps to formally repeal laws, policies, and ordinances
restricting access to contraceptives and reproductive health services that violate the MCW by August
2012 (the three year deadline set in the MCW for repeal of contradictory laws)?



We hope that the information provided in this letter will be useful to the Task Force in drafting the list of
issues to be raised with the Government during its fourth periodic review. Please do not hesitate to contact us
should you have any questions.

Sincerely,

“Fvp ! L/ LV~
Melissa Upreti Payal Shah Cynthia Soohoo
Regional Director for Asia Legal Adviser for Asia Director, IWHRC
Center for Reproductive Rights Center for Reproductive Rights CUNY Law School
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