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Pre-Sessional Working Group 
UN Committee on Economic, Social and Cultural Rights
Office of the United Nations High Commissioner for Human Rights (OHCHR)
Palais Wilson
52 rue des Pâquis
CH-1201 Geneva
Switzerland

January 29, 2021

Dear PSWG members:

The following is Scholars at Risk’s submission to the United Nations Committee on Economic, Social and Cultural Rights (the “Committee”), 69th session, on conditions in Brazil relating to academic freedom, which is protected under, inter alia, ICESCR Articles 13 and 15.

Scholars at Risk is an independent, nonprofit civil society organization and network of over 500 higher education institutions in over 40 countries dedicated to protecting threatened scholars and promoting academic freedom. Scholars at Risk holds Special Consultative Status with ECOSOC (2013), and welcomes the opportunity to comment on the situation in Brazil with the Committee.

Academic freedom is fully cognizable under existing human rights standards within the mandate of the Committee, including the rights to education, and the benefits of science. Academic freedom is likewise cognizable under freedom of opinion and expression, and has elements of freedom of association, freedom of movement, and other rights.

The Right to Education (ICESCR Art. 13)

Academic freedom is fully grounded in ICESCR Article 13’s protection of the right to education. Indeed, the Committee has specifically found that the right to education “can only be enjoyed if accompanied by the academic freedom of staff and students.”[footnoteRef:1] [1:  Committee on Economic, Social and Cultural Rights, General Comment No. 13: The Right to Education (Article 13), 8 December 1999 (General comment No. 13), para. 38.] 


As the Committee explained:

Members of the academic community, individually or collectively, are free to pursue, develop and transmit knowledge and ideas, through research, teaching, study, discussion, documentation, production, creation or writing. Academic freedom includes the liberty of individuals to express freely opinions about the institution or system in which they work, to fulfill their functions without discrimination or fear of repression by the State or any other actor, to participate in professional or representative academic bodies, and to enjoy all the internationally recognized human rights applicable to other individuals in the same jurisdiction.[footnoteRef:2] [2:  Ibid., para. 39.] 


Benefits of Scientific Progress (ICESCR Art. 15)

ICESCR Article 15(3) likewise requires State parties to “respect the freedom indispensable for scientific research and creative activity.” As the Committee has stated, States have an obligation not only to refrain from preventing participation in scientific progress, but also “a positive duty to actively promote the advancement of science through, inter alia, education and investment in science and technology.”[footnoteRef:3] The Committee continued: [3:  Committee on Social, Economic and Cultural Rights, General comment No. 25 on Science and economic, social and cultural rights Art. 15.1.b, 15.2, 15.3 and 15.4. 20 April 2020 (General comment No. 25), para. 46. ] 


This includes approving policies and regulations which foster scientific research, allocating appropriate resources in the budgets and, in general, creating an enabling and participatory environment for the conservation, development and diffusion of science and technology. This implies inter alia protection and promotion of academic and scientific freedom, including freedoms of expression and to seek, receive and impart scientific information, freedom of association and movement; guarantees for equal access and participation of all public and private actors; and capacity-building and education.[footnoteRef:4]  [4:  Ibid. ] 


Non-Retrogression

Beyond States’ obligations toward progressive realization of the above rights, there is a strong presumption against retrogression. As the Committee stated, within the context of the right to education: 

There is a strong presumption of impermissibility of any retrogressive measures taken in relation to the right to education, as well as other rights enunciated in the Covenant. If any deliberately retrogressive measures are taken, the State party has the burden of proving that they have been introduced after the most careful consideration of all alternatives and that they are fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the State party’s maximum available resources.[footnoteRef:5] [5:  General comment No. 13, para. 45; see also General comment No. 25, para. 24.] 


In its recent general comment No. 25 on the right to the benefits of scientific progress, the Committee further elucidated the applicable standards: 

Examples of retrogressive measures include the removal of programmes or policies necessary for the conservation, the development and the diffusion of science; the imposition of barriers to education and information on science; the imposition of barriers to citizen participation in scientific activities, including misinformation intended to erode citizen understanding and respect for science and scientific research; and the adoption of legal and policy changes that reduce the extent of international collaboration on science. In the exceptional circumstances under which retrogressive measures may be inevitable, States must ensure that such measures are necessary and proportionate. The measures should remain in place only insofar as they are necessary; mitigate inequalities that can grow in times of crisis and ensure that the rights of disadvantaged and marginalized individuals and groups are not disproportionately affected; and guarantee the minimum core obligations.[footnoteRef:6] [6:  General comment No. 25, para. 24.] 


Academic Freedom in Brazil
Over the past three years, the Brazilian higher education space has faced significant pressures, often originating from political actors and energized by populist sentiment. During the country’s most recent presidential election, heated, anti-university rhetoric gave way to politically-motivated threats to students, and police raids of campuses which included questioning of professors, confiscation of academic materials, and orders to take down signs that were (wrongly) identified as partisan. Following the election of President Jair Bolsonaro in 2018, national officials continued to employ anti-university rhetoric, accusing scholars of indoctrinating students, advocating that students record their classes to “monitor” such ideological indoctrination, and even announcing the establishment of an official channel for such reporting. National political actors have advocated policies that would target certain universities directly, including reductions of funding for particular universities that were allegedly causing “turmoil” (later amended to an across-the-board reduction in funding for federal universities). Presidential decrees have likewise threatened university autonomy, by proposing to give the president significantly increased control over the appointment of authorities such as vice-rectors, deans, and other staff. 

While many of the most significant pressures have been walked back after legislative or judicial intervention, the threat to higher education, through both policy and private action, remains. Policies aimed at reducing university funding, combined with broader, top-down hostility toward the higher education space, present ongoing challenges, with real impacts on the lives of members of the higher education community: one independent survey documented widespread self-censorship, with about 20% of respondents stating that they had limited the content taught in their classes out of fear of retaliation, including from students, the judiciary, and online attacks. 

Collectively, the above pressures erode a number of rights and duties recognized by the Committee to be at the heart of Articles 13 and 15. These include the right of members of the higher education community “to fulfill their functions without discrimination or fear of repression by the State or any other actor”;[footnoteRef:7] a State’s duty to allocate appropriate budget resources to foster scientific research; freedom of association; and equitable access. Likewise, limiting resources allocated to higher education likely constitutes a retrogression of the State’s obligations under Articles 13 and 15, and where such limitation is driven by animus toward specific institutions, disciplines, or higher education generally, could not be found to be necessary and proportionate.  [7:  General comment No. 13, para. 39.] 

 
The combination of these pressures demands serious attention from the international community, to ensure that the potentially harmful policy changes that have been attempted repeatedly are not made permanent, and to address the growing pattern of political attacks on the higher education space nationwide.  

Additional information on these concerns is included in the following appendices:

· Appendix 1: SAR Free to Think 2019 report (excerpt): Assault on Brazil’s Higher Education Space (discussing: attacks and violent threats on campuses throughout Brazil, and growing, politically-motivated hostility toward higher education in the period immediately prior to the October 2018 presidential election; a series of campus raids, also surrounding the run-off election, in which state authorities reportedly entered several universities throughout the country, questioned professors, confiscated materials, and ordered signs deemed political to be taken down from public spaces; and a series of executive-branch led policy efforts targeting university funding and potentially eroding university autonomy).

· Appendix 2: SAR Free to Think 2020 report (excerpt): Legislative and Administrative Threats to Institutional Autonomy and Academic Freedom, Brazil (discussing two provisional measures issued by President Bolsonaro, in December 2019 and June 2020 respectively, intended to provide the executive branch enhanced control over the appointment of leadership at the country’s federal universities. Neither measure ultimately became law).

· Appendix 3: Global Public Policy Institute (GPPi) Academic Freedom Index data on Brazil (showing declines in academic freedom-related metrics beginning in 2014, and especially since 2017). 

· Appendix 4: GPPi report: Academic Freedom in Brazil: A Case Study on Recent Developments (September 2020) (compiling detailed data on current threats to academic freedom in Brazil, including top-down measures by government officials giving rise to an increasingly hostile environment for academics; budget cuts and freezes; judicial orders limiting on-campus debate; establishment of official channels for reporting complaints against professors for in-class expression; and political attacks on higher education by public officials).

Conclusion

Based on the information above and in the appendices, SAR respectfully asks the Committee to:

· Raise concerns about academic freedom issues in Brazil with State party representatives, including in particular concerns about:

· Budget cuts which may threaten to punish or harm individual universities, or the university space more broadly;

· Executive actions which threaten to erode university autonomy while providing outside, political actors, including the President, with disproportionate control over university governance;

· Efforts by public officials to demonize higher education officials; and

· Attempts by public officials to develop systems to monitor the content of classroom conduct and research.   

· Make appropriate recommendations to the State party representative to increase protection and respect for academic freedom, including in particular by:

· Ensuring that policy changes impacting institutional autonomy are not implemented by emergency executive decree, and instead are implemented in a transparent and democratic manner in consultation with universities;

· Ensuring that government decisions concerning university budgets are taken up in a transparent and equitable manner, which does not punish (or favor) particular universities, groups of universities, or the university space as a whole based on perceived political opinion or association.

We appreciate your consideration of our submission. Please let us know if you have any questions or would like additional information on any of the items outlined above. You may reach us at scholarsatrisk@nyu.edu.

Sincerely,

Jesse Levine
Senior Advocacy Officer





Appendix 1: SAR Free to Think 2019 report (excerpt): Assault on Brazil’s Higher Education Space 

Appendix 2: SAR Free to Think 2020 report (excerpt): Legislative and Administrative Threats to Institutional Autonomy and Academic Freedom, Brazil 

Appendix 3: Global Public Policy Institute (GPPi) Academic Freedom Index data on Brazil 

Appendix 4: GPPi country report: Academic Freedom in Brazil: A Case Study on Recent Developments 

Note: Appendices only available in pdf format. Links provided above, and a pdf of the  full submission with appendices will be submitted separately via email. 
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