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Involvement of the CESCR with respect to the human rights of Indigenous Peoples and Canada
IHRAAM welcomes the work of the Committee in observing and remarking on the situation of Indigenous Peoples’ inherent rights, including the Article 1 rights to self-determination, free disposal of natural wealth and resources, and inherent indigenous treaty rights and titles. We also commend the Committee for its observations concerning the right of free, prior and informed consent of Indigenous Peoples to developments on or nearby their lands and resources, as a matter of Article 1 relevance. Furthermore, we follow the Committee’s interest in the Innu and the Lubicon Lake Cree as regards their pursuit of title in their lands.

IHRAAM involvement in International Human Rights development concerning Indigenous Peoples
IHRAAM works with several Indigenous nations and Peoples to promote recognition of and respect for their inherent Article 1 rights as Peoples. Recently, IHRAAM has worked extensively with Líl’wat to advance a Petition, with the Inter-American Commission on Human Rights now accepted as Edmonds vs. Canada, IACHR Case #12.929. The case contests Canada’s exercise of jurisdiction over Líl’wat people in Líl’wat lands, insofar as Canada has no treaty with the Lil’wat, and the Lil’wat have never surrendered their sovereignty. In the years following the initial submission of the Petition, IHRAAM supported engagements between Líl’wat and: the Human Rights Committee; the Special Rapporteur on the Rights of Indigenous Peoples; members of the Inter-American Commission on Human Rights; the UN Permanent Forum on Indigenous Issues; and the Expert Mechanism on the Rights of Indigenous Peoples.
For clarification in light of this NGO’s name, IHRAAM promotes the rights of Indigenous Peoples as Peoples, not minorities.






Introductory Comments 
In this report, IHRAAM would like to make observations regarding the general lack of mechanism for recognition and respect, on the part of Canada, for the economic, social and cultural rights of Indigenous Peoples. These observations will be limited to the application of Article 1 of the Covenant on Economic, Social and Cultural Rights: the right to self-determination; the right to freely dispose of natural wealth and resources; and the right of a people never to be deprived of their own means of subsistence.
We note with concern that Canada has not reported on the Committee’s List of Issues under Article 1 of the Covenant on Economic, Social and Cultural Rights. It is the aim of this parallel report to observe on the situation of the rights of peoples – not on the rights of individuals who may have assimilated, voluntarily or otherwise, into Canadian society and consider themselves now an ethnic Aboriginal minority.
It is disconcerting that Canada has not answered the Committee’s 2006 request for an explanation as to why it has not ratified ILO 169, and has not replied to the Committee’s 2006 request for information on approaches to Indigenous Peoples based on “recognition and coexistence of rights.”

Observations related to the Committee’s List of Issues for Canada, March 2015
I. General Information

1. “legislative measures taken to give full effect to the provisions of the Covenant”

A. Specific Canadian Constitutional recognition of Indigenous Peoples’ rights[footnoteRef:1] is superior to Canadian legislation and policy, and is not fully considered in Supreme Court of Canada cases concerning “Aboriginal title.”  [1:  The right of the “Tribal Nations” or “Indian Allies” to complete autonomy on their own lands, reserved for them against Canada by Britain, is guaranteed in Section 25 of the Canadian Constitution Act, 1982: “The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any Aboriginal, treaty or other rights or freedoms that pertain to the Aboriginal peoples of Canada including
(a) any rights or freedoms that have been recognized by the Royal Proclamation of October 7, 1763”
] 

   Canadian governments refuse to recognize, and legislatively undermine, International and Constitutional protection of Indigenous Peoples’ rights not to be dispossessed of their natural wealth and resources; their lands.
   Canada’s Supreme Court decisions on the nature of constitutionally protected Aboriginal rights are unsatisfactory – but too cumbersome in detail, variation and exceptional nature to effectively remark on in this report. Aside from the problems with Canada’s process of unilateral decision making about what Aboriginal title is, and the interim problem of Canada legislating anything – including implementation of the UNDRIP – on Indigenous lands unceded to the Crown in right of Canada where Canada does not have a treaty with a particular Indigenous nation or people expressly including the right of Canada to legislate, IHRAAM notes that Canada only recognizes “Aboriginal groups,” not peoples, and that there is no Canadian legislation specific to the rights of peoples as identified in Article 1 of the Covenant.
    In William, Supreme Court of Canada, 2014, Aboriginal title was established in a Canadian court for the first time. According to Canadian courts, Aboriginal title is an Aboriginal right held by an “Aboriginal group.” The absence of the court’s consideration, in its ruling, of what Aboriginal title means to the plaintiffs in William, the Tsilhqot’in, is problematic for the exercise and protection of the Tsilhqot’in right going forward, and shows a State approach which does not accept the Peoples’ right to self-determination. The Court defined Aboriginal title:
 [88]  In summary, Aboriginal title confers on the group that holds it the exclusive right to decide how the land is used and the right to benefit from those uses, subject to one carve­out — that the uses  must be consistent with the group nature of the interest and the enjoyment of the land by future generations. Government incursions not consented to by the title­holding group must be undertaken in accordance with the Crown’s procedural duty to consult and must also be justified on the basis of a compelling and substantial public interest, and must be consistent with the Crown’s fiduciary duty to the Aboriginal group.
There is no Canadian legislation informing what is “the procedural duty to consult and accommodate”; only case law precedent. This duty has, in one recent British Columbia Court of Appeal (provincial) case, been satisfied by unreturned phonecalls from a federal Department to an Indian Band office.[footnoteRef:2] In 2011, Canada released the “Updated Guidelines for Federal Officials to Fulfil the Duty to Consult,” which include Guiding Principles and Consultation Directives and provide strategic and practical guidance for federal officials – not legislation.[footnoteRef:3] We know that satisfaction of the Court’s justification test for “government incursion” is exemplified in Delgamuukw, SCC 1997, as “The development of agriculture, forestry, mining and hydroelectric power, the general economic development of the interior of British Columbia…”[footnoteRef:4] among other things, like settlement of newcomers. The Crown’s “fiduciary duty to the Aboriginal group” is treated by State actors as a liquid, undefined quantum[footnoteRef:5] which therefore leads to an iterative process of litigation arising every time that duty may be applicable. [2:  R. v. Douglas et al, British Columbia Court of Appeal 265, 2007]  [3:  (CCPR/C/CAN/Q/6/Add.1)]  [4:  Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, page 8, “Infringements of Aboriginal Title:  The Test of Justification”]  [5:  See: “The Crown's Fiduciary Relationship with Aboriginal Peoples,” Mary C. Hurley, Law and Government Division, 10 August 2000. Revised 18 December 2002] 

   The Supreme Court’s definition of Aboriginal title is such that litigation is required for any exercise of Aboriginal title. Establishing Aboriginal title at the Supreme Court took the Tsilhqot’in 25 years in court and cost them and the state more than forty million dollars. This is problematic to the point of open hostility to the function of Aboriginal title, and outright denial of the Peoples’ rights. The Special Rapporteur on the Rights of Indigenous Peoples remarked on the “adversarial” nature of Aboriginal rights litigation in Canadian courts.[footnoteRef:6] [6:  Professor James Anaya, Report on the Situation of Indigenous Peoples in Canada, January 2014, Office of the Special Rapporteur on the Rights of Indigenous Peoples:
96. Concerted measures should be adopted to deal with the outstanding problems that have impeded progress with the treaty negotiation and claims processes. Moreover, within these processes the Government should take a less adversarial, position-based approach than the one in which it typically seeks the most restrictive interpretation of Aboriginal and treaty rights possible. 
] 

   While Canadian courts now offer a proven test to establish Aboriginal title, in William, there is no Canadian precedent for recognition of, or even application of, the internationally recognized rights of Indigenous Peoples, and no implementation of the Covenant’s Article 1 rights with respect to the application of the rights of peoples.
Question: How could Canada improve the legal definition of “Aboriginal title” and “Aboriginal rights” such that international human rights standards concerning peoples and the Canadian Constitutional protection of the Tribal Nations are satisfied? Question continued: Including the right not to be displaced or deprived of the means of subsistence and the right to freely dispose of natural wealth and resources, as well as the right to self-determination?

B. Canadian legislation aimed at extinguishment of Internationally recognized Indigenous Peoples’ rights and Constitutionally protected Aboriginal and treaty rights

Canada has legislated mechanisms by which Indigenous Peoples can vote to have their treaty rights and inherent rights wholly dissolved and then reconstituted by the State; to then receive rights – as if a gift – delegated to them by the State. This procedure results in State description and control of the nature, extent and exercise of those rights. 
Plans to achieve this objective have emerged in different incarnations over the past 150 years.[footnoteRef:7] Canada imposes the Indian Act among Peoples who have no treaty or constructive arrangement with Canada, Peoples who live on their own homelands and wish to continue to live there according to their own way of life.  [7:  An Act for the Gradual Civilization of the Indian Tribes, 1857; the Indian Act, 1876; Order in Council, Canada, June, 1914: that the Indian Tribes (of British Columbia) accept the finding of the McKenna-McBride Royal Commission, agree to surrender their rights if the courts should find they have any, and take in place of them any rights the Government of Canada might see fit to give them; Statement of the Government of Canada on Indian Policy, 1969; etc.] 

Canada relies on the elected Chief and Council administrations imposed in Indigenous communities by the Indian Act, having formally required these Councils in 1925 in every Indigenous community, through which they enforce the appearance of democracy and also distribute bare relief from the poverty caused by the restrictions on social, economic and cultural activities legislated in the Indian Act.[footnoteRef:8] [8:  Although Canada behaves as if this is not a basic fact, references to substantiate this statement are too numerous even to mention. See the Final Report of Canada’s Truth and Reconciliation Commission, 2015. See Canada’s Indian Act and amendments, 1876, 1888, 1921, 1927. See records from the exercise of Canada’s Game Wardens and Federal Fisheries Departments, 1891-present day. See Supreme Court judgments: Smokehouse; Haines; Van Der Peet; Sparrow; Jack, John and John; the list is extensive. See documentary books and films made by Indigenous scribes from coast to coast to coast: The Same as Yesterday,The Lillooet Chronicle the Theft of Their Lands and Resources, Joanne Drake-Terry, 1989; Is the Crown at war with us?, National Film Board, Canada, by Alanis Obonsawin, 2002. For an exhaustive list of such documents, see https://kerrycoast.wordpress.com/category/the-colonial-present/ ] 

Canada first enforces poverty by criminalization of access to natural wealth and resources owned by the Peoples and then offers financial incentives to communities, or Indian Bands, or First Nations, which enact Band Council Resolutions to become “Treaty First Nations,” or “Self-governing First Nations,” or other types of corporate entities then capable of accessing the original Peoples’ wealth and resources (or what’s left of it). A new suite of legislation was rushed through Parliament in 2012 to further provide for these changes: Bill C-45, Jobs and Growth Act 2012; Bill S 207, An Act to Amend the Interpretation Act; and particularly Bill S-212, First Nations Self-Government Recognition Bill. In 1996, British Columbia passed the Treaty Commission Act to facilitate the transformation of the constitutionally recognized “Indians” and “lands reserved for Indians” into corporate municipalities or “Treaty First Nations.” 
These pieces of legislation are designed to facilitate the extinguishment of inherent Aboriginal rights and internationally recognized rights of Indigenous Peoples. Canada has been questioned about this legislation by this Committee before, and this Committee reported in its Concluding Observations of its 36th Session, in 2006, concern that the “modified rights model” and “non-assertion model” which Canada reported on do not differ significantly from extinguishment and surrender. The Committee also expressed regret at having not received information about “other approaches based on recognition and coexistence of rights, which are currently under study.” The Human Rights Committee expressed similar concerns (CCPR/CAN/CO/5) April 2006, and the Committee for the Elimination of all forms of Racial Discrimination did the same in 2007 by way of letter to Canada. Last summer, the Human Rights Committee’s Concluding Observations suggested the State party should “find ways and means to establish their [Indigenous Peoples] titles over their lands with respect to their treaty rights.”[footnoteRef:9] [9:  Human Rights Committee, Concluding Observations re. Canada, following its 114th Session, July 2015.] 

It is our suggestion that there is no evidence of Canada exploring “other approaches based on recognition and coexistence,” particularly after the 2015 report “A New Direction: Advancing Aboriginal and Treaty Rights.”[footnoteRef:10] There is nothing “new” in this report, nothing which contradicts the traditional extinguishment approach as criticized by the several UN treaty bodies. [10:  Commissioned by the Minister of Aboriginal Affairs and Northern Development, Canada, prepared by Douglas Eyford, Ministerial Special Representative on Renewing the Comprehensive Land Claims Policy.] 

Furthermore, Canada’s historical enactment of a device with which to coerce and also force Indigenous individuals to stop self-identifying as Tribal members of their own Indigenous Peoples, and to prevent Indian Bands from registering those individuals as members, has disrupted and displaced the right of these Peoples to determine their own membership.[footnoteRef:11] The resulting decline in their membership debilitated the Peoples’ practice of their social, economic and cultural rights and Indigenous Peoples were therefore denied their means of subsistence – a result in effect today. This is the main cause of the success of the ensuing extinguishment programs among some Peoples. [11:  See Appendix A: The Device of Indian Status] 

Question: How will Canada act to recognize Indigenous Peoples and their rights not to be deprived of the means of subsistence and the right to freely dispose of natural wealth and resources, as well as the right to self-determination?
Question: How will Canada reverse the Indian Act to delimit the State party’s powers over self-determining Peoples, instead of interfering in their affairs and natural wealth? When will Canada accept a positive definition of Indigenous Peoples’ rights, and, instead of isolating and discriminating against Indigenous Individuals and arbitrarily administering Indian Bands, facilitate (by protection from state interference, payment of reparations, etc) restitution of Indigenous Peoples’ self-determination?


II. Issues relating to Article 1 of the Covenant.

Article 1 – Free disposal of natural wealth and resources

2. “policies and practices initiated to ensure the full protection of inherent indigenous treaty rights and titles.”

A. Self-determination

a. [bookmark: _GoBack]In the course of exchanges between Canada, Líl’wat and the Inter-American Commission on Human Rights, Petition 879-07, Canada refused to engage in a friendly settlement process. While the Petition has now been admitted to the Inter-American Commission on Human Rights, (IACHR) Case 12-929, Canada has all along refused and now continues to refuse to address the instant complaint that Canada does not have a treaty with Líl’wat and therefore does not have jurisdiction over matters of child and family welfare. In the case at hand, a Líl’wat mother’s six children have been seized by state agents, separated, and removed to the custody of other families – some of which are not Líl’wat families and have no connection to Líl’wat culture.

b. Canada has demonstrated and explicitly outlined its total rejection of the Líl’wat right to self-determination and accompanying powers of practicing Líl’wat law and cultural continuity in matters of child welfare in its replies to the IACHR.

c. Furthermore, Canada has demonstrated the same contempt for every other Indigenous nation and People whose homes and families have been invaded by its child apprehension Ministries, federal and provincial. The shocking incidence of Indigenous children in Canadian State guardianship or custody has been remarked upon by the Human Rights Committee in 2015 in their Concluding Observations concerning Canada, and the situation illuminates the extent of the ongoing invasion by the State Party of Indigenous Peoples’ rightful jurisdictions.





B. Treaty Rights

a. The Canadian Constitution guarantees His Majesty’s Indian Allies, Indigenous Peoples, the right to remain undisturbed in their homelands. The Constitution, in the same part, Section 25 as noted above, provides internationally acceptable procedures that Indigenous Peoples may make treaty with the State party and/or sell land to the State party.[footnoteRef:12]  [12:  Aboriginal Treaties, Professor Anthony J. Hall, www.thecanadianencyclopedia.ca, 06/06/2011] 


Today, the process of treaty making continues because many areas which Canada now occupies were never treated in the constitutionally prescribed manner. Today, however, the “treaty making process” is circumscribed by the extinguishment legislation examined above in I. 1. B. Historical treaties are being re-negotiated according to this same process. There is no modern access to the constitutionally required fair treaty making process for Indigenous Peoples occupied by Canada.


C. Indigenous Titles

West of the Rocky Mountains to the Pacific Ocean, Canada claims that Great Britain asserted sovereignty over the entire area. Canada states in court and Canadian judges accept that, because of this, all Indigenous Peoples in that extensive area lost their title to the Crown. Today, Canada claims underlying title to the entire area, an area which is home to 30 distinct peoples who have owned their lands, the same lands, for thousands of years – their ownership and stability confirmed by oral history and linguistic and archaeological investigations. However, no part of Canada’s claim to sovereignty or the claim that Indigenous Peoples lost their titles to their lands is supportable, nor has ever been positively confirmed in a Canadian or other court.[footnoteRef:13] [13:  See The Great Nothing of 1846, KerryCoastWordpress] 


Canadian courts concede that “Aboriginal title exists”[footnoteRef:14] in this area, but judges have repeatedly ruled they were unable to identify an Aboriginal title area – at least not now without the benefit of a trial like the one endured by the Tsilhqot’in (400 days in court, for instance). Unfortunately, the State refers to Aboriginal title merely as “a burden on Crown title.” [14:  Delgamuukw v. British Columbia, 1997, 3 S.C.R. 1010] 


Canada refuses to acknowledge Indigenous Peoples as such, and therefore Indigenous Peoples’ rights as described in the UN Declaration on the Rights of Indigenous Peoples, as well as their rights as Peoples described in the Covenant on Economic, Social and Cultural Rights as well as the Covenant on Civil and Political Rights. 

D. Truth and Reconciliation Commission: Report and Recommendations 

Canada’s half century of forcibly removing Indigenous children to Indian Residential Schools was described as genocidal by the 2015 report of the Truth and Reconciliation Commission, Canada.



Question: How will Canada respond to the calls for action in the report of the Truth and Reconciliation Commission? 

Question: How does Canada explain its refusal to recognize the Article 1 rights of the St’át’imc, Líl’wat, Nlakápamux, Secwepemc, Okanagan, Kutenai, Stölo, Musqueam, Katzie, Kwikwitlem, Tsawwassen, Squamis, Haida, Nootka, Tsimshian, Nuxalk, Heltsiuk, Tlinget, Carrier, Sekani, Tahltan, Kwagiulth, Dené, Cowichan, Nisga’a, Gitsxan, Wet’su’wetn, Ojibwe, Nuu-chah-nulth, Kwak’wakawak, Abnaki, Cree, Mohawk, Algonquin, Tsilhqot’in, Sliammon, K’omoks, Atikamekw, Oneida, Onondaga, Ottawa, Assiniboine, Dakota, Gwich’in, Haisla, Innu, Kaska, Lakota, Potawatomi, Mi’kmaq, Sechelt, and Tutchone?

Question: Why did Canada refuse the IACHR a meeting for a friendly settlement over the question of child and family jurisdiction by Líl’wat over Líl’wat families in Líl’wat homelands?



       3. Free, prior, informed consent of Indigenous Peoples affected by resource 		development projects on or nearby their lands
Extreme poverty in many Indigenous communities is a direct result of more than a century of being deprived of their Peoples’ own means of subsistence. This deprivation is effected by extractive industries logging and mining; hunters and trappers wiping out whole populations of animals essential to socio-economic practices; decimation of fisheries; industrial agriculture overtaking sensitive and abundant ecosystems; hydroelectric development in bread-basket mountain valleys; urban development in watersheds – all with licenses issued by Canada to operate on Indigenous title lands and without Indigenous Peoples’ consent. Also, Indigenous Peoples are not free to dispose of their natural wealth, as this too is mainly conserved for extractive industries and the concerns noted above, licensed by Canada – and when Indigenous Peoples attempt to use their own resources, such as trees, minerals, salmon, deer or plants, they are routinely prosecuted by the state[footnoteRef:15] unless they are harvesting according to a state-issue license.  [15:  Punishment for commercial fishing: Lax Kw’alaams Indian Band v. Canada (Attorney General), 2011 SCC 56, [2011] 3 S.C.R. 535. Punishment for hunting deer: R. v. Morris, [2006] 2 S.C.R. 915, 2006 SCC 59. Punishment for logging trees: British Columbia (Minister of Forests) v. Okanagan Indian Band, [2003] 3 S.C.R. 371, 2003 SCC 71.] 

In the context of this manufactured poverty, the state makes financial resources available for housing, education, food rations, welfare assistance, limited healthcare and various occasional programs through Band Council administrations, according to the state’s priorities.
One of these funded program priorities now involves consultation and accommodation. In many, many cases, Indigenous individuals participate in and share their valuable knowledge with extractive industries and state actors in a “consultation” process and are paid to do so. Considering unemployment in many rural indigenous communities is upwards of 85%, these economic opportunities are almost always accepted. Consultations with Indigenous Peoples are usually the very last stage of development. The results of consultations, however, are often resented by the people who complied with the proceedings. Once consultation has occurred, however, an Indigenous community’s rights to recourse are limited to litigation .[footnoteRef:16] [16:  For example, the Halfway River Band’s suit against the provincial crown was the result of the Band’s complete dissatisfaction with the results of the consultation process they engaged in: their interests were ignored. Halfway River First Nation v. B.C. (Min. Forests), 1999 BCCA 470 confirmed the result of the consultations which caused their complaint. This case is used as an example of “meaningful consultation” in a paper titled “ABORIGINAL PRACTICE POINTS Meaningful consultation: reconciliation through an honourable process,” prepared for the Continuing Legal Education Society of British Columbia, by Jennifer Griffith, June 30, 2006. ] 

Canada does not engage in processes characterized (literally or in effect) by free, prior and informed consent. 

Question: Please comment on the criminalization of Indigenous Peoples who attempt to preserve their own means of subsistence from destruction by state licensed industries, and criminalization of those who attempt to access and use their natural wealth.
Question: Please comment on Canada’s practice of licensing industry and development in lands where Canada has no treaty with the Indigenous title holders.
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