To: Members of the Committee on the Elimination of Discrimination against Women 
Shadow Report of Working Women’s Network
on the Situation of Working Women

Working Women’s Network（WWN）[footnoteRef:1]*is sending herewith its shadow report on the situation of working women in Japan. Our focus is on the wage gap which has not narrowed much since the last consideration of the periodic report (73% to 74.8%). We would like to specifically raise the issue of indirect discrimination, the principles of equal pay for equal work and for work of equal value, and the concentration of women in lower paid sectors and categories.  [1: * WWN was established in 1995 to support the plaintiffs of the Sumitomo court cases on gender wage discrimination. Since then, we worked to contribute to the improvement of the status of working women. WWN has continued to support women bringing cases to court such as those on wage discrimination, discrimination in promotion, termination of contracts and sexual harassment.
Kinuko Ishida, Katsumi Nishimura, Co-Representatives, URL: http://www-net.org                                     　　] 


Prohibition of Indirect Discrimination
We ask the Committee to recommend the following:
* explicit stipulation that the prohibition of indirect discrimination is not limited to the three cases provided for in the Ministerial Order under the Equal Employment Opportunity Act.
* raise awareness of parliamentarians, judiciary and the business sector on the prohibition of indirect discrimination  

The Committee has recommended that Japan include the definition of discrimination including indirect discrimination in the domestic laws as well as conduct campaigns to raise awareness on indirect discriminations aimed at inter alia, parliamentarians, the judiciary and the legal profession in general in its Concluding Recommendations in 2003.[footnoteRef:2] In 2006, the Equal Employment Opportunity Act was amended to cover indirect discrimination, but only three cases provided for in the Order of the Ministry of Health, Labor and Welfare would be prohibited under the Act: weight and height requirement at the time of recruitment and hiring, mobility requirement at the time of recruitment, hiring, promotion or changes in jobs, or requirement of having experienced transfers at the time of promotion. The Ministry website explains that other cases may be determined as being unlawful indirect discrimination by the courts, but these would not be a violation of the Equal Employment Opportunity Act[footnoteRef:3].  [2: 
 A/58/38 para. 358.]  [3:  Ministry of Health, Labor and Welfare https://www.mhlw.go.jp/general/seido/koyou/danjokintou/dl/danjyokoyou_h.pdf (Japanese).] 

In 2024, after 18 years since the inclusion of indirect discrimination in the Act, the court recognized a case of indirect discrimination and awarded compensation to the plaintiff. But it was not considered to be a violation of the Equal Employment Opportunity Act[footnoteRef:4]. The Periodic Report of Japan states that the Equal Employment Opportunity Act “prohibits any forms of direct or indirect discrimination between women and men in the area of employment[footnoteRef:5]” but the prohibition of indirect discrimination is limited. [4:  Article 7 of the Equal Employment Opportunity Act stipulates, “(A)n employer must not take measures which concern the recruitment and employment of workers or any of the matters listed in the items of the preceding Article, and based on criteria other than the worker's sex, which are specified by Order of the Ministry of Health, Labour and Welfare as measures that may substantially cause discrimination on the grounds of the worker's sex in consideration of the ratio of men and women who satisfy the criteria and other circumstances, except in cases where there is a legitimate reason to take those measures, such as cases where those measures are specifically required for the purpose of performing the business in light of the nature of the business, or cases where those measures are specifically required for the purpose of employment management in light of the status of business operations.”]  [5:  Ninth Periodic Report on the Implementation of the Convention on the Elimination of All Forms of Discrimination against Women, para. 5.] 


AGC Greentech Gender Discrimination Case[footnoteRef:6] [6:  Tokyo District Court, May 13, 2024.] 

AGC Greentech uses a career track employment system consisting of a main career track and a clerical track. In August 2020, at the time the plaintiff filed suit, all but one employee in the main career track were male, and all but one employee in the clerical track were female. The company provided rent assistance, paying 80% of the rent to main career track employees, while paying a far lower housing allowance to those in the clerical track. The difference would be twenty-four times as large. The plaintiff had also covered the work her superior in the main career track was doing after he left, and a male clerical track worker who was hired after the plaintiff was graded far higher than her, and earning far more than she did.
The plaintiff filed suit in August 2020, claiming that the non-application of the rent support scheme to clerical (female) workers was a violation of the Equal Employment Opportunity Act, and that the wage gap between her and the male clerical track worker was a violation of the Labor Standards Act. In May 2024, the Tokyo District Court held that providing rent support to the main career track employees and excluding clerical track employees from the scheme was in fact operating the rent support scheme as an employee welfare measure applicable only to male employees to the disadvantage of female employees for no reasonable reasons, constituting indirect discrimination in the light of the objectives of the Equal Employment Opportunity Act, which is to ensure equal treatment for men and women in the field of employment. The Court did not recognize the gender wage gap between the plaintiff and the male clerical track worker, recognizing the discretion of the employer.

Principles of Equal Pay for Equal Work, Equal Pay for Work of Equal Value
We ask the Committee to recommend the following: 
*ensure that the principles of equal pay for equal work and equal pay for work of equal value will be applied using job comparisons based on international standards in determining the gender wage gap

The Committee has raised its concern on the “widening gender pay gap, which is partly attributable to the inadequate enforcement of the principle of equal pay for work of equal value[footnoteRef:7]” in its Concluding Recommendations in 2016. The gender wage gap remains wide[footnoteRef:8], and the large proportion of low paid non-regular workers among female workers[footnoteRef:9] is a contributing factor. In 2023, female non-regular workers earned 72.2% of female regular workers, and the gap is wider among larger companies (66.9%)[footnoteRef:10]. In recent years, there have been cases of female non-regular workers taking their employers to court for lower wages compared to regular workers, but as the cases below show, their claims regarding basic pay are dismissed, even when they are doing “almost the same” work. The cases are reduced to whether they should be paid bonuses or other allowances, and in many cases, even these are denied. [7:  CEDAW/C/JPN/CO/7-8, para. 34 (a).]  [8:  According to the 2024 White Paper on Gender Equality, women in general earned 74.8% of men’s pay, while female regular workers earned 77.5% of their male counterparts’ in 2023. (Gender Equality Bureau, Cabinet Office, https://www.gender.go.jp/about_danjo/whitepaper/r06/zentai/html/zuhyo/zuhyo02-04.html )(Japanese).]  [9:  In 2021, 53.6% of women in employment was in non-regular employment, White Paper on Gender Equality 2022, https://www.gender.go.jp/about_danjo/whitepaper/r04/zentai/html/zuhyo/zuhyo02-07.html (Japanese).]  [10:  2023 Basic Survey on Wage Structure, https://www.mhlw.go.jp/toukei/itiran/roudou/chingin/kouzou/z2023/dl/06.pdf (Japanese). ] 


Osaka Medical and Pharmaceutical University Case[footnoteRef:11] [11:  Supreme Court, October 13, 2020.] 

In a case in which a part-time worker doing the same work for same hours as full-time workers claimed discriminatory treatment regarding wages and bonus, the Supreme Court held on October 13, 2020 that non-payment of bonus to part-time workers was not unreasonable. The plaintiff managed the schedules of faculty and staff at the university, accounting and equipment of the classrooms as well as prepared documents, and in the lower court, a witness stated that she was doing almost the same work as other regular workers. But the plaintiff was not paid the twice annual bonuses paid to regular workers, and her annual pay was 55% of that of regular workers. The Osaka Appeals Court had decided that paying no bonus to non-regular workers was unreasonable, but the Supreme Court overturned the decision, saying non-payment was reasonable, due to differences in regular and non-regular workers work, such as that regular workers had the possibility of having their assignment changed, while this happened to non-regular workers only in exceptional cases.

On the same day the Supreme Court issued a judgement in a separate case of non-payment of severance pay to fixed-term contract workers[footnoteRef:12]. The Court recognized that the work they did was generally the same as regular workers, but the latter were sometimes working as area managers managing several shops, and therefore the work was not the same as the fixed-term workers, and overturned the decision of the Tokyo Appeals Court ordering payment of severance pay amounting to 25% of those received by regular workers, holding that non-payment was not unreasonable. The plaintiffs of the cases were working in kiosks in subway stations under contracts for one year or less, which were renewed for about ten years, until they were 65. [12:  Metro Commerce Case, Supreme Court, October 13, 2020.] 


On April 26, 2024, the Morioka District Court dismissed a claim by a fixed-term contract worker who continued to work renewing her one-year contracts, for difference in basic pay with regular workers and non-payment of bonuses. The Court applied the same reasoning as in the above Osaka Medical and Pharmaceutical University case, and held that because for regular workers there was a possibility that their assignments may change, and they were expected to be employed for a longer term, the pay difference and non-payment were not unreasonable.

The Concentration of Women in Lower Paid Sectors
We ask the Committee to recommend the following:
*companies which are required to publish the differences in pay between men and women under the Act on Promotion of Women's Participation and Advancement in the Workplace, and whose pay differences exceeded certain levels, should be required to publish corrective measures, including plans to reduce the differences and the government should provide national guidance and incentives on the implementation of the measures.  

In its Concluding Recommendations in 2016, the Committee expressed its concern on the “continued horizontal and vertical segregation in the labor market and the concentration of women in low-paid sectors of employment[footnoteRef:13].” In July 2022, the Act on Promotion of Women's Participation and Advancement in the Workplace was amended to require companies with 301 or more employees to publish the pay gap between men and women. Those data began to be published around July 2023, and as of January 2024, a 75.2% difference between male and female regular workers and a 69.5% difference between all workers was found across all companies that published their pay gaps, making these gaps visible[footnoteRef:14]. What also became visible, was that women were concentrated in low paying categories, including career tracks, jobs, or non-regular employment. It also indicated that gaps were wider among larger companies. The proportion of women in management positions, also made public under the Act were small. Yet the Act does not require the companies to take any steps to address the gaps. [13:  CEDAW/C/JPN/CO/7-8, para. 34 (b).]  [14:  Ministry of Health, Labor and Welfare, https://www.mhlw.go.jp/content/11909000/001250078.pdf (Japanese).] 


Towa Industrial Case[footnoteRef:15] [15:  Kanazawa District Court, March 26, 2015, Nagoya Appeals Court, Kanazawa Branch, April 27, 2016 (appeal rejected by the Supreme Court, May 17, 2017).] 

When Towa introduced a track-based personnel system in 2002, the plaintiff, the only woman in a seven-person design department who was doing the same job as the men, was assigned to a clerical track because she was a woman. As a result, even though she was doing the same work, she did not receive the design engineering allowance of 55,000 yen per month and she was paid the lower wages of a clerical track employee, leading to a wage gap with those in career-track positions. She brought the employer to court in 2011 and in 2015, the Kanazawa District Court held that the distinction between career track and the clerical track was in fact a distinction between men and women, and that the company was in fact applying a separate pay schedule for men and women in violation of Article 4 of the Labor Standards Act. It ordered the employer to pay her the difference between what she was paid and what she would have received in a career-track position.
However, the gap that was recognized by the court consisted only of the age-related pay, and not of pay related to performance. Also because of the application of the statute of limitations, the compensation covered only three years of the ten claimed by the plaintiff. She appealed, but the Appeals Court reasoned that promotion was based on the evaluation by the company, based on its discretion, and her promotion to chief in the clerical track would not necessarily mean she would have been promoted if she had been in the career track and did not recognized her claims. The Supreme Court rejected her appeal.
The court failed to evaluate her job, and did not assess the gender bias within the discretion of the employer. This ‘discretion’ has become a major obstacle in narrowing the gender wage gap.

Chugoku Electric Power Case[footnoteRef:16] [16:  Hiroshima District Court, March 17, 2011, Hiroshima Appeals Court, July 13, 2013 (appeal rejected by the Supreme Court, March 10, 2015).] 

A woman working for Chugoku Electric Power Company wished to be promoted and develop and demonstrate her abilities in the same way as her male peers, but this did not happen despite her outstanding performance and she was not promoted for 30 years, so she filed a complaint for gender discrimination against her employer. In comparing the actual wages and positions of male and female clerical staff with the same educational background as the plaintiffs indicated clearly that female employees were given “lower ratings.”
The court decision recognized that there was a disparity in terms of promotion and wages. However, the court found no discrimination against women on the grounds that there were some men who took longer to be promoted, and there was no clear separation between men and women as a stratum; that women tended to shy away from assuming management positions, and that the personnel performance evaluation system does not clearly distinguish between men and women, and the disparity was the result of the evaluation.
The fact is that in the company, the overwhelming majority of women take much longer to be promoted than men. One problem is that many of the evaluation items in the personnel evaluation process are not based directly on gender, but may have disadvantageous effect on the results for women. A statistics expert analyzed the distribution of positions and wages between men and women submitted an opinion to the court that "the disparity cannot be described as accidental by any means and that there is a significant gender gap in positions and wages."
