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I. Persistent Race-Based Disparities in Treatment of Persons with Mental Health
Conditions in the LA County Jail System

People from racial minorities who have mental health conditions are routinely routed to the criminal
justice system instead of to alternative, community-based programs shown to better address their needs.
Based on extensive community outreach, Dignity and Power Now seeks to highlight race-based
disparities in treatment of persons with mental health conditions in Los Angeles (LA) County jails. The
largest jail system in the United States and the world, LA County Jails are often referred to as the nation’s



largest de-facto mental health hospital® warehousing approximately 19,000 pre-sentenced and sentenced
individuals.” Despite an alarming lack of data on mental health conditions of people from racial
minorities held in LA County jails, increasing numbers of testimonies reveal that the provision of mental
health services— where available — is impacted by the race of the prisoner, while lack of access to mental
health services leads to incarceration.

Nationwide, people with mental health conditions constitute 64% of the jail population, according to the
Federal Bureau of Prison Statistics® Black people with mental health conditions, particularly
Schizophrenia, Bi-Polar disorders and other psychoses are more likely to be incarcerated than people of
other races.” Black people make up a mere 9.6% of the population in Los Angeles,' yet they constitute
31% of LA County jail prisoners,' and 43.7% of those diagnosed with “serious mental illness” requiring
special jail housing.”” Black women, who face additional gendered concerns, make up 35% of the total
female jail population in Los Angeles."

Studies expose a cycle of Black peoples’ limited access to mental health care leading to “more severe
symptoms, greater criminal involvement, and more frequent arrest.”"* Black people are overrepresented
among mentally ill persons who are arrested and incarcerated, suffer “higher rates of diagnosed
schizophrenia, lower likelihood of receiving the latest psychiatric medications, and greater difficulty in
achieving successful community integration.”” While most offenses committed by people with mental
conditions tend to be nonviolent, such as repetitive thefts or simple drug possession, their incarceration
(instead of voluntary treatment) often exacerbates their conditions and results in higher rates of trauma,
criminality and recidivism. LA judges lament the lack of available treatment programs for “low-risk
offenders with mental illness [who should be kept]” out of jail."®

LA County’s remedial attempts have fallen short and at times serve only to exacerbate the problem.
Despite recognition of the effectiveness of community-based mental health diversion programs, the LA
County Board of Supervisors recently endorsed a massive $2.3 billion jail expansion plan for a new
4.860-bed “mental health treatment jail” requiring $456 million a year to operate. This punitive,
incarceration approach to mental health conditions further entrenches race-based disparities in access to
treatment (both before and during incarceration), perpetuates adverse impacts of incarceration on mental
health and disregards the subsequent toll on the community. LA County Council is currently considering
implementing court-mandated mental health outpatient treatment (Laura’s Law). In other jurisdictions
with similar laws, Black people were disproportionately more likely than Whites and Latinos to be forced
into psychiatric treatment and medication."” In contrast, voluntary treatment programs have substantially
reduced incarceration and homelessness among people with mental health conditions. ®

Severe overcrowding in LA County Jails has harshly impacted prisoners with mental health conditions
subjected to what a recent U.S. Department of Justice (DOJ) investigation described as “dimly lit, vermin-
infested, noisy, unsanitary, cramped and crowded” conditions.” Due to lack of capacity and
overcrowding, over a third of the 3,200 people identified as having a debilitating mental health condition
are housed in the general jail population rather than in a dedicated mental health facility.*® Lack of trained
mental health providers often result in brief, usually less than 5 minute visits with psychiatrists whom
prisoners complain “just throw pills at people to get them out of the way.””' Alarming conditions in LA
County Jail pose significant risks for triggering or worsening mental health conditions, causing post-
traumatic stress, and leading to suicides, including for persons with no prior mental illness diagnosis.”
Brandon, a 32-year-old Black man diagnosed as a functioning schizophrenic related that the jail in
downtown LA where he was held “was always noisy and packed. Sometimes I couldn’t tell the difference
between people talking in the dorms and the voices I was hearing.”” Despite the DOJ-documented 281
attempted suicides in 2013 alone and 15 completed suicides over 25 months by individuals many of



whom with documented mental health conditions, there has been “no change in the Jails custodial
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practice.

Black people in LA jails who have mental health conditions report receiving considerably harsher
sentences than their white counterparts and feel they are less likely to be offered alternative treatment
programs or “rehab” instead of incarceration during sentencing.” The overrepresentation of Black people
in jails renders them particularly vulnerable to the violence which typifies incarceration. LA jails continue
to be plagued by persistent and widespread patterns of excessive force by Sheriff deputies. A third of all
deputy-on-prisoner use of force incidents is perpetrated against prisoners with mental health conditions.”®
Interviewees assert that Sheriff deputies respond more aggressively and more skeptically to requests and
actions, including about health concerns, by Black and Latino prisoners as compared to White prisoners,
even when it seemed mental health issues underline the conduct.

Failure to adequately implement preventative measures in treating mental health conditions, a lack of
significant diversion programs for those incarcerated in local jails, and the prioritization of jail
construction constitute human rights violations which are felt most acutely in Black communities
reinforcing persistent racial disparities in LA County and nationwide.

II. CERD Concluding Observations Highlight Racial Disparities in the Criminal Justice
System and Access to Health Services

The intersectional discrimination faced by members of racial and ethnic groups with mental health
conditions caught in the criminal justice system relates to several key CERD concluding observations. In
its last review of the United States in 2008, CERD stressed “the persistent racial disparities in the criminal
justice system” of the U.S., “including the disproportionate number of persons belonging to racial, ethnic
and national minorities in the prison population, allegedly due to harsher treatment that defendants
belonging to these minorities, especially African American persons, receive at various stages of the
criminal proceedings” (para. 20), which includes disparity in sentencing and institutionalization. The
Committee called on the U.S. to “take all necessary steps to guarantee the right of everyone to equal
treatment before . . . organs administering justice, including further studies to determine the nature and
scope of the problem.”?’

Generally highlighting disparities in health outcomes and access to healthcare, including mental health
services, CERD urged the U.S. “to address the persistent health disparities affecting persons belonging to
racial . . . minorities, in particular by eliminating the obstacles that currently prevent or limit their access
to adequate health care,” including “unequal distribution of health care resources” and “persistent racial
discrimination in the provision of health care” and to address “statistical data on health disparities
affecting” racial minorities in its report (para. 32). The intersection of mental health and race and
ethnicity-related discrimination in the criminal justice system merits further attention and analysis given
the continued stark disparities in the ratio of incarcerated racial and ethnic minorities as well as in their
access to mental health services, creating a vicious feedback loop.

Fueled by complex inter-related factors, effective targeting of such intersectionality would also benefit
from enhanced U.S. compliance with the Committee’s related recommendations to end ‘“‘systemic
inadequacies in criminal defense . . . for indigent” racial minorities (para. 22), broadening the legal
definition of racial discrimination (para. 10), and establishing an “independent national human rights
institution” to monitor and coordinate implementation of human rights obligations (para. 12) particularly
on the local level.



In the same vein, in its 2014 review of U.S. compliance with the ICCPR, the Human Rights Committee
instructed the U.S. to step up reform “to robustly address racial disparities in the criminal justice system,
including by amending regulations and policies leading to racially disparate impact at the federal, state
and local levels” (para. 6).** Touching upon the intersection of mental health and incarceration, the HRC
held that the United States should abolish prolonged solitary confinement for prisoners with mental
disabilities (para. 20),” and generally prohibit “non-consensual use of psychiatric medication,
electroshock and other restrictive and coercive practices in mental health services” (para. 18). The
Committee Against Torture’s 2006 recommendations and the 2009 List of Issues ahead of its upcoming
2014 review of the United States reiterated concern over the mental health consequences of “prolonged
isolation” in U.S. prisons, and, the use of “excessive force by law enforcement officials and ill treatment
of vulnerable groups, in particular racial minorities.”*

III. U.S. Government Report Lacks Intersectional Discrimination Data and Analysis to
Address Criminal Justice System Disparities

The 2013 U.S. Report to CERD concedes that despite laws and mechanisms “in place to ensure equality
of access to and treatment in the criminal justice system... racial and ethnic disparities continue to exist”
and “the proportion of minority persons in the justice and prison systems” call for further studies and
“continued vigilance” (para. 65). Nonetheless, the report fails to account for the overlap between
disproportionate rates of incarceration of Black people and the high rate of prisoners with mental health
conditions, underscoring the dire necessity for alternatives to incarceration, as well as studies on the
underlying causes of such multiple and intersecting discrimination. The only alternative to detention cited
in the U.S. report apply solely in the context of immigration-related detention (para. 166).”" Overall, the
United States makes relatively meager use of non-custodial penalties, particularly for non-violent crimes,
especially as compared with other high income countries.”

The U.S. report lacks recognition of the untold health toll on Black communities from disproportionate
adverse contact with the criminal justice system, particularly violence and brutality within the jail system.
Black communities must shoulder the lifelong burden of caring for prisoners who developed mental
health conditions during and due to their incarceration, were denied adequate care, or were sentenced to
general jail population instead of mental health diversion programs. The U.S. report cites the first ever
national study of Health Disparities and Inequalities (paras. 136-137). Yet neither the initial 2011 health
report nor its 2013 follow up address the impact of incarceration on the health of Black people who are
disproportionately and adversely affected by the criminal justice system, or conversely the discrimination
faced by Black people with mental health disabilities within the criminal justice system.” The studies to
date have examined only few social determinants of health, such as income and education, access to
healthy food, and unemployment.*

In response to the CERD concluding observation in para. 20 to better address racial disparities in the
criminal justice context, the U.S. Report cites vague Department of Justice (DOJ) intentions “to conduct
further statistical analysis and issue annual reports on sentencing disparities in the criminal justice
system” and “to increase system-wide monitoring steps.” (para. 66). It avoids any discussion of the
pervasive criminal justice discrimination at the intersection of race, ethnicity, gender and mental health
conditions (disability). The Department of Justice’s Civil Rights Division (CRT) currently investigates
discriminatory practices or patterns in prisons, jails, and mental health facilities (para. 19). DOJ/CRT
investigated the treatment of prisoners with mental health conditions in the L.A. County Jail system in
1997 resulting in a negotiated agreement with local officials found in June 2014 to fall short of anticipated
progress.” Absent clear directives to look at intersectional violations, such investigations continue to fail



to account for the complex multiple discriminations of race, ethnicity, gender, and disability in the
criminal justice system.

IV. Legal Framework - ICERD and CERD Interpretation

The persistent disregard for multiple discrimination faced by racial and ethnic minorities with mental
health conditions in the jail system violates the following articles of the International Convention on the
Elimination of All Forms of Racial Discrimination: article 5(a) (equal treatment in the administration of
justice), article 5 (b) (right to security and protection from violence or bodily harm), art. 5(e) (iv) (right to
medical care and social services), and article 7 (duty to combat prejudices leading to racial discrimination
and intolerance).

The disproportionate burden of incarceration and its attendant harms on Black people with disabilities,
such as mental health conditions, and the creation and trigger of such conditions by their experiences in
the criminal justice system, fall squarely within the mandate of this Committee. As recognized by CERD,
individuals and groups experience racial discrimination in context of the totality of their identities and
circumstances.” This Committee has instructed State Parties to ICERD to bring “particular attention ...
to complex forms of disadvantage in which racial discrimination is mixed with other causes of
discrimination (such as those based on gender ... disability and low socio-economic status).””’ It further
charged states to “refer to any available social indicators of forms of disadvantage that may be linked with
racial discrimination,” including specifically where “different groups of victims or potential victims of
racial discrimination within the population may have different needs for health and social services.””

General Recommendation 31 on prevention of racial discrimination in the administration of the criminal
justice system commands States to “better gauge the existence and extent of racial discrimination in the
administration and functioning of the criminal justice system” by in part, examining “the proportionately
higher crime rates attributed to persons belonging to those groups” and the “the handing down by the
courts of harsher or inappropriate sentences against persons belonging to those groups.™ Specifically
highlighting discrimination against Black people in General Recommendation 34, this committee calls for
“measures to prevent the use of illegal force, torture, inhuman or degrading treatment or discrimination by
... law enforcement agencies and officials against people of African descent, especially in connection
with arrest and detention, and ensure that people of African descent are not victims of practices of racial
or ethnic profiling.”*'

CERD’s General recommendation 25 recognizes the intersecting forms of gender and racial
discrimination.”” In the same spirit, such analysis extends to people with mental health conditions or
disabilities who are members of racial and ethnic minorities.”’ Finally, the U.S. law-inspired Convention
on The Rights of Persons With Disabilities reinforces the critical importance of addressing the “difficult
conditions faced by persons with disabilities who are subject to multiple or aggravated forms of
discrimination on the basis of race, colour, sex, ... national, ethnic, indigenous or social origin.”44

V. Suggested Questions for the U.S. Delegation

1. What measures have the federal and local governments taken to correct the over reliance on
incarceration given racial disparities in the treatment of people with mental health conditions?

2. How does the United States plan to advance and develop models of mental health diversion, including
pre-booking and post-booking models that have been proven effective in providing humane and
comprehensive treatment for racial minorities with mental health conditions?



3. What governmental efforts have been undertaken to develop and support mental health services, in
particular community-based models and other evidence-based models of effective treatment to address
racial disparities in access to mental health services prior to contact with the criminal justice system?

VI.  Suggested Recommendations

Based on widespread community-outreach about the concerns outlined in this submission, we propose the
following recommendations:

1. Informed by General Recommendations 31 on the prevention of racial discrimination in the
administration and functioning of the criminal justice system and given the high rate of incarcerated Black
people with mental health conditions, require comprehensive mental health, community-based diversion
programs™® for people with mental health conditions accused of crimes rather than invest in high-cost jail
construction, and monitor implementation on the county level, especially in high-prisoner population
areas. Ensure federal oversight Civil Rights laws, including the Civil Rights of Institutionalized Persons
Act, address intersectional identities and violations such as race and mental health in the criminal justice
system.

2. Patterned after paragraph 5 of General Recommendation 25 on gender and race-related
discrimination,” require by law that relevant organs and institutions collect intersectional data and
generate analysis on gender (including if appropriate gender identity and sexual orientation), race and
ethnicity by mental health diagnosis to inform and tailor prevention and treatment services in the
community and the criminal justice system. Institute periodic research and publication on the social
determinant of incarceration on health focused on racial disparities in access to mental health services and
the disproportionate impact of incarceration on racial and ethnic minority communities.

3. Enact independent civilian oversight bodies tasked with monitoring and coordinating with

local county government and law enforcement agencies to oversee human rights and constitutional
protection of incarcerated racial and ethnic minorities, particularly safeguarding against violence, medical
abuse and neglect.
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with poverty. Skid row has one the largest population of homeless people in the country and is predominantly Black.
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