[image: logo_colo]



Alternative Report on Implementation of the Convention on the Elimination of All Forms of Discrimination Against Women in Kazakhstan

Submitted for the consideration of the CEDAW on the fifth periodic report by the Kazakhstan for the 74 (2019) Session of the Committee on the Elimination of Discrimination against Women (CEDAW)

This report has been prepared by New Generation of Human Rights Defenders Coalition

Kazakhstan, September 2019


Executive summary

The New Generation of Human Rights Defenders is a coalition of Kazakhstani human rights defenders including practicing experts in the field of international human rights law, human rights researchers, leaders, and members of NGOs. The coalition engages in protection of human rights at the national level by conducting monitoring and analytical studies and advocacy campaigns.

All members of the Coalition are alumni of the training course organized by Soros Foundation-Kazakhstan "New Generation of Human Rights Defenders". This report is a product of collaboration of 3 human rights defenders from grassroot NGOs and includes first-hand and verified information. The Joint Submission focuses only on women with disabilities: 
 
I. Right to Sexual and Reproductive Health of Women and Girls with Disabilities.
II. Rights of women with psychosocial and intellectual disabilities: Deprivation of Legal Capacity.

The Coalition was created in autumn of 2018, and it united alumni from four classes of the Human Rights School graduates, to bring their concerns about specific human rights issues to the international level. 
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Introduction	

Officially in 2018 there were 297,701 women with disabilities in Kazakhstan, representing 43.8 per cent of the total number of people with disabilities in the country or 1.6 per cent of the total population. It is worth noting that these figures do not correspond to reality, because of complexity of obtaining disability status and data collection on disability itself. The data include only those people who have undergone the procedure of determining disability for medical care, benefits and allowances. Respectively, those who have not undergone this procedure for various reasons are not reflected in the statistics. There is also a problem with the fact that medical personnel do not inform that a person can apply for disability allowance or doctors dissuade from going through the disability procedure. Thus, part of the population is also excluded from the statistical records. Disaggregated data on functional disabilities and causes of disability are not officially published.
 
The Republic of Kazakhstan ratified the UN Convention on the Rights of Persons with Disabilities in 2015. The Optional Protocol to the Convention was signed in 2008, but has not yet been ratified.
 
Kazakhstani women with disabilities face multiple and intersectional discrimination based not only on their gender but also on their disability. It is not possible to prosecute discrimination in Kazakhstan because of the lack of anti-discrimination legislation. Article 174 of the Criminal Code includes liability for inciting "social" discord, which may include discrimination on the basis of gender and disability, but practice shows that in court sentences the term "social discord" is used only in political cases against the state. Allegations to the police of "social" discord on gender or disability base, leave the case "without consideration because they considered as «no signs of criminal offence».

I. Right to Sexual and Reproductive Health of Women and Girls with Disabilities (Article 12)

Kazakhstan's state healthcare system does not ensure the right to the highest attainable standard of health care without discrimination against women with disabilities. Despite the legislatively established reproductive rights, in practice, it is widespread to force women with disabilities to use contraceptives to prevent pregnancy, push to have abortions, and involuntary sterilization of women who are deprived of legal capacity because of their psychosocial and/or intellectual disabilities.
 
As of 1 June 2017, there were only 776 births of children that comes to women with disabilities over a period of five years, or 0.04 per cent of the total number of children born during that period. Of the 142,000 women of childbearing age with disabilities, only every 183 women with disabilities can exercise their right to independent maternity.
 
There is no explicit legal provision stating that disability is the reason to force for abortion or sterilization. However, 80-85% of the "reasons" for abortion and sterilization became types of disabilities.
Even if the type of disability of a woman is not on the list, the doctor has the right to refer her to a medical consilium to consider the possibility of terminating the pregnancy. The duration of pregnancy in this case has no legal significance. A pregnant woman with a disability may refuse to have an abortion, but she will have to accept the refusal to take responsibility for her condition and her future child by clinicians.

The situation of sterilization is complicated by the fact that, if medically necessary, the procedure can be performed regardless of the age of the woman or number of children. Also, decision to sterilize can be made by an official guardian. There is no age limit for sterilization, i.e. the guardian has the right to sterilize a young girl without legal capacity at the age of 18 without notifying her of the procedure.

Target indicators are of a great importance for statistical indicators in the country. Thus, indicators such as maternal and newborn mortality and the proportion of pregnant women with extragenital diseases have a direct negative impact on the actual number of women with disabilities who gave birth to children. According to the algorithm of examination of women of childbearing age at the primary health care level, women with contraindications for carrying out pregnancy for extragenital diseases are subject to 100% coverage by effective contraceptive methods according to the current regulations. There is a fact that contraceptive coverage of at least 90 per cent of women of childbearing age with medical contraindications for pregnancy and a 5 per cent reduction in the number of pregnant women with medical contraindications affect the cash bonuses of primary health care workers, since conditions directly related to the key indicator of "Maternal mortality". 

Mostly decisions on reproductive health made by third parties such as legal guardian, trustee, family members on behalf of the woman with a disability. This type of decision making approach becomes forced and abusive form of control of reproductive health, sterilization and abortion. Women with disabilities are not provided with accessible information and generally lack education on sexual and reproductive health for persons with disabilities. 

Violations are manifested in physical and economic inaccessibility of medical services; lack of qualified personnel, services and programs for health care, including sexual and reproductive; modern proper diagnostics tools. The level of quality of medical care provided in remote communities is much lower than in urban areas. Medical personnel do not always inform patients about their right to free and informed consent to medical intervention which is a violation of the law by medical staff. Lack of knowledge on human rights, dignity and ethical standards leads to discriminatory practices.

Particular attention should be paid to the total or partial lack of physical access to health facilities for women with disabilities, as part of the complex problem of lack of physical access for low mobility groups. Many buildings were built during the Soviet period without accessibility consideration. Thus, healthcare facilities may be limited to access ramps, without attention to interior design: narrow doorways, thresholds, un-equipped toilets (or a single toilet for a multi-level hospital), and there are no elevators or lifting devices in the hospital premises. Health facilities do not always have diagnostic equipment that can be used by women wheelchair user (equipment for gynaecological examinations and mammography of women with disabilities).

Key recommendations

1. Improve access for women with disabilities to sexual and reproductive health services and provide comprehensive sexuality education, especially for adolescent girls. 
2. Take all measures to ensure that women with disabilities have the opportunity to exercise their legal capacity, making their own decisions about maintaining their fertility and reproductive autonomy, exercising their right to choose the number and intervals between childbirth, in matters related to their sexuality, etc. This should happen without coercion, discrimination and violence. Forced sterilization and forced abortion are a form of violence against women and must be criminalized.
3. Ensure that women with disabilities have equal access to health services, including gynecological consultations, medical examinations, family planning and adapted support during pregnancy.
4. Organize training for medical staff on the informed consent of patients to medical intervention and ensure adequate human rights education and awareness. Promote a culture of respect for human diversity, integrity and dignity.
5. Provide procedural guarantees in order to protect the right of women and girls with disabilities to free and informed consent to any medical intervention.
6. Ensure compliance with the prohibition of degrading, cruel or inhuman treatment and torture in medical institutions.
7. Relating to abortion, to revise and shorten the current list based on the risk assessment.
8. Disclaim medical indicators for sterilization, making the basic criteria mandatory for all women (no less than thirty-five years old and at least 2 children).
9. Regarding the registration of women of childbearing age with disabilities, it is necessary to disclaim indicators related to the reduction of pregnancies among women with disabilities and their contraception.
10. Regarding doctors’ reports on observation of women of childbearing age who have been deemed to have contraindications for pregnancy - division of women into groups of fertility shall be abdicated. All women shall be legally guaranteed equal opportunities to exercise their reproductive rights irrespectively of a medical diagnosis, social status, etc.
11. Regarding refusal from medical help - the government shall provide women with disabilities with quality medical care ensuring all necessary conditions for safe pregnancy for both the woman and the child. 
12. The Optional Protocol to the Convention on the Rights of Persons with Disabilities shall be ratified.
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All are equal before the law. Article 16 of the ICCPR recognizes that each person, regardless of where they are located, has the right to be recognized as a person before the law. 
 
Figures:
1. Official total number of persons with psychosocial and intellectual disabilities in Kazakhstan is 108 817. However, the number of persons with psychosocial and intellectual disabilities who are registered with the health authorities is 188 667. The number of persons deprived of legal capacity and with limited legal capacity (who are registered with alcohol and/or substance abuse) is 35,944. 
2. In total, there are 16 624 people with psychosocial and intellectual disabilities live in 45 medical and closed social institutions. However, official statistics do not provide a gender breakdown.
 
Socio-medical facilities – Closed institutions for people with psychosocial and intellectual disabilities:
1. Socio-medical institutions strictly place women and men in different departments according to internal rules. In some institutions, both sexes are allowed to conduct leisure and cultural activities for persons with minor impairments and a slight degree of mental retardation. In Turkestan Oblast (South Kazakhstan), the administration completely prohibits any external contact between men and women. The residents stay separately. In all other institutions, people with moderate to severe impairments are prohibited from external contact with others which leads to control of reproductive health from the side of the institution.
2. None of the socio-medical institutions have co-habitation units, conditions for family formation, and/or partnership relations.
3. According to the guidance on guaranteed free medical care, facility does not provide for the provision of intrauterine spirals for female citizens. However, administration of the institutions does not hide the fact that almost all women under their care have an intrauterine device purchased at the expense of the last (purchased for the disability allowance). There are cases of forced abortions. In one of the institutions, the staff shared that women help each other to remove the spiral in an artisanal manner in order to get pregnant. Pregnancy for women in isolation is seen as a chance to leave the closed institution. 

Deprivation of Legal Capacity:
No individual recommendations on legal capacity were given to Kazakhstan as part of the previous recommendations under the CEDAW. We believe that the situation in Kazakhstan requires attention to this issue.

Currently, in Kazakhstan more than 150 000 people who have been registered as having some psychiatric diagnoses are under the risk of being stripped of their legal capacity since there are no alternatives. The strong provision of law that allows for deprivation of legal capacity with respect to people with psychosocial disabilities, particularly people who have been or are currently institutionalized in specialized social facilities. Also, no clear understanding of what civil law regulations are practiced if a person has lost legal capacity when enter a closed sociomedical institution. For instance, in psychiatric institution of Almaty city there are 300 women who are deprived of legal capacity out of 710 patients. 
 
In fact, people with disabilities who are in custody lose their capability to exercise all or almost all their civil rights and do not control the decision-making process affecting their life, ranging from concluding transactions to choosing where and with whom to live. If needed, decisions for people with psychosocial and intellectual disabilities, especially with regards to marriage, divorce, procurement or sale of property, and signing of contracts are made by their guardians appointed by court, usually family member or director of institution. 
 
In addition, people deprived of legal capacity lose access to fair trial that others enjoy. Without this right they cannot challenge a court’s decision or change a guardian. Moreover, people deprived of legal capacity are subjected to abuses by psychiatric services by means of forced hospitalization and inpatient treatment.

In relation to people with psychosocial and intellectual disabilities, in their interests, except in cases where no one can represent in courts requiring a "legal signature". You can understand that people with disabilities can only get an advice, but no more. Unfortunately, there are no specific definitions of disabled people living in closed institutions of a boarding type. We have special documents that can be sent to assist legal entities.

Key Recommendations

1. Review the legislature to abolish or declare ineffective laws and regulations that directly or indirectly limit the legal capacity of people with disabilities and/or allow decision making by substituted decision making.
2. Ratify the Optional Protocol of the Convention on the Rights of Persons with Disabilities 24.
3. Amend Article 323 of the Civil Procedure Code of the Republic of Kazakhstan to allow persons deprived of legal capacity to apply to the court directly or through a representative of their choice (for example, organizations working with disability issues could also be able to file such applications). In addition, the legislature must provide regularly and timely reviews for decisions on disability and/or mandatory periodic review of such decisions.
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The Report was based on the following two monitoring publications:

Amangeldinova, A (2018). The Right To Legal Aid by Persons with Psychosocial and Intellectual Disabilities and Legal Capacity. https://www.soros.kz/wp-content/uploads/2018/09/AMANGELDINOVA.pdf

Bobkova, I (2018). Rights of Woman with Disabilities In Kazakhstan on Reproductive Autonomy in Free Choice of Control on Childbirth 
https://www.soros.kz/wp-content/uploads/2019/03/BOBKOVA_web_.pdf
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