Comments

of the Society for the Protection of Civil Rights and Human Dignity (GBM) relating to the implementation of the International Covenant on Economic, Social and Cultural Rights in the Federal Republic of Germany, presented to the Committee on Economic, Social and Cultural Rights in view of its consideration of the fifth periodic report of the Federal Republic of Germany in May 2011


We transmitted comments to the Committee on Economic, Social and Cultural Rights in 1998 and 2001 relating to the implementation of the Covenant on Economic, Social and Cultural Rights in the Federal Republic of Germany. We now wish to continue this practice with the present comments. In this context we express our accord with the parallel report drawn up by the Alliance for Economic, Social and Cultural Rights in Germany in whose drafting we were involved. Our own comments aim at supplementing the Alliance’s report on aspects that are relevant to our Society’s agenda for the protection of civil rights and human dignity. 
Since the Committee on Economic, Social and Cultural Rights considered the fourth periodic report of the Federal Republic of Germany ten years ago, we have been witnessing definitely negative developments bearing on the implementation of the Covenant in Germany. Major breaches in the established systems of social security, in particular in the coverage of unemployed workers (Hartz IV legislation), as well as new regulations applying to pensioners and sick persons who are subject to statutory health  insurance have come into effect. Contrary to Covenant Article 11,para.1.,which establishes the right of everyone to an adequate standard of living and a continuous improvement of living conditions, these changes were enforced by “deliberately retrogressive measures” (we are taking these terms from the Committee’s General Comment No, 3 of 14 December 1990 and from its interpretation of rights, especially those in respect of health and social security). We will be going into specifics in our references to relevant Articles and therewith call attention to the attendant consequences for growing poverty in its diverse aspects. As an NGO with a prevalent east German membership, we deem it necessary to add some notes on certain specific east German concerns in regard to the Covenant´s implementation.
 Article 9


Hartz IV legislation (headlined “Combining unemployment assistance and social welfare assistance” in the German Government’s text): Seriously worsened situation of the unemployed. An appraisal in the human rights perspective
In paragraphs 152-161 of its report, contained in UN document E/C.12/DEU/5, the German Government provides merely descriptive information about the legislation enacted, without indicating the consequences that are bound to occur in reality. (Subsequent passages of our paper, rather than repeating the number of that UN document, will only cite the number of the paragraph in question). A comparison of the regulations which existed before the enactment of the Hartz IV legislation with those which have come into effect thereafter sheds light on the negative consequences for those affected. The social security systems of the foregoing decades were so designed that waged employees affected in the actual “case of risk”, i.e. unemployment, were able to maintain their standard of living, without precarious cutbacks, over a relatively long period (two years). In contrast, they now arrive much more quickly at a minimum level of security. The new regulations provide them with what is called unemployment assistance grade II, as a means of basic security at the level of income support, after six month only. These persons used to pay own contributions to the unemployment insurance scheme, frequently over long periods, and they are now treated as being in need of social welfare, in the same way as people who never paid any contributions of their own, whatever the reasons may have been.
The treatment of unemployed workers has, of course, repercussions on those who are still employed, as the pressure of competition on the labour market makes them accept precarious and underpaid, short-term or unprotected work contracts. There are many things to criticize when looking at the details of the Hartz IV legislation. Our paper will focus on two points: the rule of acceptability and undercoverage of needs. 

1. The rule of acceptability

The Government´s report states: ”Recipients of the benefits are in principle required to accept any acceptable job” (cf. para.159). What the Government is saying means that it shall be admissible to coerce unemployed workers to accept any assigned job, even if it is below their qualification. The threat of imposing sanctions exerts pressure on the unemployed to content themselves with certain proposed kinds of occupation. Such a practice is not compatible with Article 6, 1. of the International  Covenant on Economic, Social and Cultural Rights. The language of this Article is quite clear in that everyone has the right to gain a living by work which he or she “freely chooses or accepts”. Consequently, it is for the jobseeker alone to decide freely whether to accept or not to accept an occupation, and this rules out any pressure. Human dignity needs to be respected.
The Committee on Economic, Social and Cultural Rights affirmed this position in para. 6 of its General Comment No. 18 of 24 November 2005 (document E/C.12/GC18, dated 6 February 2006) where it stated: “The right to work … includes the right of every human being to decide freely to accept or choose work. This implies not being forced in any way whatever to exercise or engage in employment and the right to access to a system of protection guaranteeing each worker access to employment”.

Moreover, General Comment No. 18 referred to above recalls in para. 9 the definition of forced labour in Convention No. 29 of the International Labour Organization emphasizing that States parties should abolish and prohibit all forms of forced labour. The coercive nature of the rule of acceptability infringes a human right and can therefore not be condoned. Another aspect to be heeded in judging the acceptability rule is the expansion of precarious occupations in its wake. It is on record that jobseekers are increasingly held to accept financially inferior part-term or short-time jobs, where the pay is lower than the award under unemployment assistance grade II, so that they need to apply for extra income support from the Job Centers. This practice is contradictory to Article 7 of the Covenant which formulates the right of everyone to just and favorable conditions of work, including fair wages for all employees which ensure a secure existence and a decent living for them and their families.
2. Undercoverage of needs

The standard levels set by the Federal Government for unemployment assistance grade II (cf. paras. 155ff.) warrant the opinion of a broad public and our Society´s perception that the Hartz IV legislation has a de facto effect of “poverty by law”. It is evident that the standard levels established cannot cover the needs of unemployment assistance grade II recipients and their family members. Meanwhile, a flood of complaints from affected persons about undercoverage brought judgments from social welfare tribunals, from the lower up to the highest echelon, and even the Federal Constitutional Court of Germany. The Federal Social Court in January 2009 judged that the standard rates for children of unemployment assistance grade II recipients (about 1.6 million children under 15) were unconstitutional. Until children reach the age of thirteen, they are awarded a standard rate reduced by 40 percent. The Social Court decided that the reduced rates were fixed arbitrarily, without calculating the really needed amounts. This view is congruent with the provisions in para. 18 of the Committee´s General Comment No. 19 of 4 February 2008, that  awards for families and children must cover their needs, including food, clothing and shelter.

The Federal Constitutional Court, too, judged in February 2010 that the rates had been calculated on an unconstitutional base, without taking account of “reality and needs”. The Federal Government was invited to make improvements by the end of 2010. The Government responded in the autumn of 2010, proposing to increase the monthly standard rate for adults by 5 euros, but failing to do something to this effect in favour of needy children. Instead, a package of educational benefits has been envisaged. Actors from the civil society see the Court’s demand of comprehensible transparency of the mode of calculation as not fulfilled, and have come up with own proposals for standard rate increases.

In mid-February 2011, at a time when the final editing of our comments have to be concluded in view of the deadline set by the High Commissioner for Human Rights for the reception of parallel reports, a final settlement of the standard rates issue is still outstanding, although the Federal Constitutional Court determined that relevant new regulations had to be operative as of 1 January 2011. The Government’s proposed concept not having met with approval in the Federal Chamber, the Bundesrat, in December 2010, a mediation procedure was initiated. Pertinent negotiations conducted by the parties in government and the two parties which once invented the Hartz IV laws and are today part of the parliamentary opposition, were not successful, which caused disappointment and protest within the general public, especially in the ranks of affected persons. They were asking the question why it was possible, within a few days, to agree on packages of measures to salvage financial banks, whereas weeks of negotiations failed to produce a solution in favour of the socially vulnerable sections of the population. Negotiations for an acceptable settlement were restarted. An assessment of the pending result of the ongoing process will have to be based on whether forthcoming regulations will really cover the needs of the people concerned, with regard for human rights requirements.   
Article 9


Pension legislation and the problem of old-age poverty

The Federal Government reports extensively on this subject under the heading of “old-age cover” (cf. paras.162-190). However, the reform steps taken from 2001 to 2007 are dressed up as having been “successful”, without any indication of the real problems entailed. Contrary to the claim that “the key aim of the reform was to secure, for the future, a high and adequate level of pensions” (cf. para. 162), the actual principal purpose of the reform was “to slow down sustainably the increase in the contribution rate”. Back in 2005, the president of the German Pension Insurance Agency, Dr. Herbert Rische, wrote in the Agency´s journal that it was no longer the aim of pension policy to “secure living standards in the economically non-active period”, but to “stabilize the insurance contributions”. Pensions were “open downwards“ and “avoidance of poverty and of too big income gaps affecting the elderly as well as a balance between women and men” were not principles of the statutory pension insurance scheme any more”. An “unvarnished definition of the position” to be taken had to focus on “a new weighing of and change in the role of statutory old-age insurance” as just “one of the three pillars of income in old age,” he added. The Government’s report does not reflect the implicit fears which are meanwhile a reality. The Federal Government says that the elderly were relatively little affected by poverty (para. 206), but it fails to warn of the devastating consequences which will be inevitable in the next 10 to 15 years. 
Since 1996, the legislature has enacted over forty separate amendments to the pension law which curtailed or cancelled prior pension insurance benefits. These moves abandoned or sapped fundamental principles of the German pension insurance system, which were believed to be irrevocable ever since 1957. The introduction of the “Riester retirement reform” ended the previous parity of funding and had parts of the pension insurance scheme privatized, just like the health insurance before, with the consequence that insurees shall now pay a “greater share of their own”, while the contribution from employers remains unchanged.
The principle valid until 1957, that pension in old age is a substitute for wage or salary and that it shall rise equally to earned incomes was relinquished through several modifications of the pension formula. Pension increases were thus divorced from rises in earned incomes, and the dynamization of pensions has practically come to a standstill since 2004. Moreover, the dynamization has generally been lower than the rate of inflation. The real value of pensions has decreased by nearly 15 percent since the year 2000. There was no pension adjustment in the period from 2003 to 2006, whereas the rate of inflation was 2 percent in 2001, 1.4 percent in 2002, 2.2 percent in 2005, and 1.7 percent in 2006. There were pension adjustments, equal in western and eastern Germany, of 0.56 percent in 2007 and 1.1 percent in 2008, but again they fell behind the inflation rate. Noteworthy increases of 2.41 and 3.38 percent respectively followed as late as 2009, the year of forthcoming elections to the Bundestag. This adjustment elevated eastern pensions to 88.7 percent of the western pension value. The average gross pension (a benchmark figure based on the average income, without deductions, in 45 years of employment), is 1,467 euros in the western Länder, against a mere 1,074 euros in the eastern ones. The year 2010 again saw no pension increase, and the inflation rate was 1.1 percent.
The German State´s report under examination mirrors the Federal Government’s view that its pension policy has been without alternatives over the last 12 years. We believe alternatives did and do exist. The Committee’s General Comment No. 3 of 14 December 1990 notes that taking any deliberately retrogressive measures would need to be fully justified. But exactly such justification, which should have included alternatives for consideration, is not contained in the Government’s report. Contributions from employers at the lowest possible cost, bigger supplementary contributions from the insured and small subsidies from the State shall be the appropriate means to fund the statutory pension insurance scheme. This approach is bound to result in fewer receipts and in a continuous decline of the benefits. Interruptions in employment biographies with attendant losses of income, such as periods of unemployment, part-time jobs and other minor occupations, rental work, contracts for services, training or retraining programs, sickness, caring and many things more reduce the contributions for pension insurance. Pay below agreed wages or salaries, employees´ consent to less or temporary pay in order to keep their jobs, and similar cuts in earnings have the same effect as above. Unemployment has a particularly serious impact. The contributions made until now for employees receiving unemployment assistance grade II yield a monthly pension of 2.19 euros. This means it is not before eleven years that they can gain the pension entitlement which an average earner will gain in one year. As of 2011, recipients of unemployment assistance grade II can no more attain any pension entitlement.

The changes in the pension insurance system which we have selected for our review  seem conclusive enough to forecast that the living conditions of future pensioner generations are bound to be catastrophically worse. Income in old age will no longer be a reward for lifelong labour nor an equivalent to what insurees could reasonably expect to gain from the contributions they made. Social security experts have calculated that in 10 to 15 years from now it will take a 37 years of employment with average earnings to acquire a pension entitlement at a level equal to social welfare assistance. At present, as many as 25 percent of all dependent employees are earning just 75 percent of the average income or even less. Their pensions will under no circumstances reach the level of basic social security.

A study entitled “Provision for old age in Germany” predicts that even insurees with  a 45-year record of dependent employment, without interruptions and with gains  from the capital-funded Riester insurance scheme, are likely to receive a gross pension of merely 88 percent of today’s average old-age income. This, the study says, was the effect of demographic development and a requirement to avoid increases in contributions payable under the old-age pension scheme. However, lower contributions are, above all, important for entrepreneurs. They have been questioning the parity-based funding of old-age insurance which has proved its worth for decades, arguing that a further expansion of the privatized pension pattern was necessary. This demand has been supported and put into effect by the Federal Government. In 2008 alone, the Government encouraged decisions for private pension plans with12,8 billion euros from the State’s tax revenues. Nonetheless, payments for a private pension will remain absolutely unaffordable for millions of employees.
The Federal Government’s report remains silent about the negative consequences of its pension policy which are likely to arise in the next few years. Although trade unions and social associations have been warning of impending poverty and have been proposing alternatives, the Government did not respond. On the contrary, it decided in 2008 to launch further pension-cut measures which will be adding to the risk of poverty for pensioners. With the retirement age then extended by two years (called “pension with 67” in the general public), and on account of the overall critical employment situation, especially in eastern Germany, pensioners retiring ahead of this statutory age will have to accept deductions from their regular pension amounts, which is in effect a further cut in pensions. “Pension with 67” means that Germany, unlike France, has an extremely late retirement age compared with the rest of Europe. The Federal Government in November 2010 undertook the legally prescribed review of the prerequisites for the envisaged older age for retirement and concluded that a stepwise raising of it could start in 2012. This decision was said to be justified because the employment opportunities for employees over 55 had become markedly better. Comments from within the civil society question this appraisal, reminding, as a case in point, that not even every sixth of those older than 60 was today still working full-time. To substantiate our disapproval of “pension with 67”, we wish to recall what is noted in para. 9 of General Comment No. 6 of 8 December 1995 and in para. 15 of General Comment No.19 of 23 November 2007 in regard to the retirement age. The national parameters mentioned by the Committee for determining the retirement age are, in our view, an argument against “pension with 67”.

Impacts of the pension cut policy that has been pursued since 1996 are already evident. The conference on poverty held in the Land of Brandenburg in July 2009 noted that the average pension of men at the moment of retirement was 903 euros in 2007, while it was a mere 770 euros in 2009. The corresponding pension figures for women went down from 656 to 632 euros. Only every sixth person qualified for a pension begins to receive benefits directly out of an employment relationship covered by statutory insurance. Nearly half of the new pensioners were unemployed until they began to receive their pension. The consequence is that nearly 75 percent of the insured employees are faced with pension cuts, considerable ones in quite a few cases, when they are retiring before the statutory retirement age. All these persons have pension incomes much below the “risk threshold” which the Land’s government has set at 781 euros.

Article 9
Unresolved pension problems specifically relevant to eastern Germany-- an element of the complex process of establishing equivalent living conditions in Germany
More than twenty years after Germany gained national unity, there still exist pension problems which have not been resolved satisfactorily. Evidence thereof is the fact that 19 parliamentary motions were submitted to, and are before, to the German Bundestag, requesting to make rectifications to the modes of transition from the GDR´s old-age insurance arrangements to the system under Germany’s federal law. Given the limited room for our comments, we cannot express our position on all the questions involved. We would therefore focus on two problems: 

1. Adjustment of the current pension value in eastern Germany to the western value in the foreseeable future

In para.116 of its report, the Federal Government refers to the difference in the current levels of pension value in the east and the west. What it notes reflects the policy which the Government has been pursuing for years to meet this problem. 

Pensioners, men and women, in eastern Germany, are still faced with this difference, which amounts to discrimination and debasement of their lifelong work. The Federal Government assumed in1990 that it would be feasible to have equivalent living conditions and, therewith, equal pension values around 1996. After a significant approximation of the eastern pension value occurred until 1996, the trend declined by 2.7 percent in the 1997-2007 period.  According to the Government’s report of 2009 on pension insurance matters, it foresees an approximation of just 0.3 percent by 2011. The report anticipates that a final rise of eastern pensions to the western level could happen in 2020. The German Institute for Economic Research calculated that this will be possible only after more than fifty years. Researchers of the Institute hold that the causes for this perspective lie in the distinctly lesser economic power of the new Länder and their level of unemployment twice as high, in the exodus of around 2.3 million people, mostly young ones, from the new to the old Länder, in the level of wages below the agreed rates on a mass scale, as well as further factors.

 Our Society, in conjunction with other social associations and trade unions, protested against such a perspective well back in 2002. Another purpose of the protest was to challenge the rejection of a motion submitted by the parliamentary faction of The Left party in the Bundestag which, like a motion by the trade union VERDI, was designed to attain a policy decision for a stepwise rise of the current eastern pension value, to be financed from tax revenue. The special adjustment rule (para. 255a Book VI of the Social Code) for the evolution of the eastern pensions   reflected a policy decision when it was decreed in 1992. Meanwhile it has become a disadvantage for the citizens in the new Länder which they cannot but regard as unjust, as an act of outclassing, as a way of treatment as if they were second-class citizens.

2. Decision of the Federal Constitutional Court of 6 July 2010 on pension cuts for ersons with certain functions (Files BvL 9/06 and 1BvL208)

The decision in question expresses a view on concrete pension matters without consideration of the right to social security under the International Covenant on Economic, Social and Cultural Rights, nor of the relevant interpretations made by the Committee on Economic, Social and Cultural Rights. We view this approach as not acceptable. A fact due to be considered in this context is that the Court’s decision directly affects  around 3,000 persons and is of key importance to another 50,000 roughly as they, too, still have their pension limited even though their incomes are below the limit up to which social security contributions need to be paid. 

Our critique of that decision of the Federal Constitutional Court is based on the International Covenant on Economic, Social and Cultural Rights and on the interpretation of this Covenant by the Committee:

· The Covenant imposes obligations of immediate effect so that the States parties have to start implementing them without delay (cf. General Comment 3 of 14 December 1990, para.1) One of these obligations is to guarantee that the rights embodied in the Covenant, and hence the right to social security, will be exercised without discrimination. The non-discriminatory exercise of these rights pursuant to the Covenant was reaffirmed in General Comments No. 9, para.15, and No. 19, para.40. This view has also been supported in scientific literature (cf. Jakob Schneider “Die Justiziabilität wirtschaftlicher, sozialer und kultureller Menschenrechte” [ translated: Justiciability of economic, social and cultural rights]; study of the German Institute for Human Rights, Berlin 2004). 

· General comment Nr. 19, which interprets the right to social security, specifies that one of the prohibited grounds for discrimination is political opinion (which may imply political status).
· In General Comment No. 9 the Committee expressed its views on the role of courts or tribunals in the discharge of the obligations undertaken by States parties under the Covenant, noting that courts should take account of Covenant rights “to ensure that the State’s conduct is consistent with its obligations under the Covenant” and adding that “neglect by the courts of this responsibility is incompatible with the principle of the rule of law, which must always be taken to include respect for international human rights obligations.”

· In the Concluding Observations from its meeting on 2 December 1998 the Committee expressed its concern about the status of the Covenant within the domestic legal system of Germany and at the lack of court decisions on the application of the Covenant and recommended “that the State party give more prominence to the rights recognized in the Covenant whether by legislative or by judicial means and/or practices”. The cited decision of the Federal Constitutional Court of 6 July 2010 has delivered strong evidence of how much justified the concern expressed back in 1998 really was.

Taking these premises as criteria to judge the Federal Constitutional Court’s decision of 6 July 2010, the conclusion that can be drawn is this: The highest German court was not only failing in its duty to make the Federal Republic of Germany’s attitude conform with its obligations under the International Covenant on Economic, Social and Cultural Rights, but even approved of pension legislation being used for discrimination on political grounds. In so doing, the Court disadvantaged, that is to say discriminated against, persons who had served in certain functions, compared with others who were also subject to similar pension limitations before they came to benefit from repealing acts of the legislature following judgments which the Court passed in their favour in1999 and 2004.

The Federal Constitutional Court grounded its decision on a notion of “self-privileging”. Criteria or benchmarks for such a notion do not exist. The Court simply alleged that this group of persons had received income for their “allegiance to the system” without equivalent work. However, the Court could have taken note of available scientific reports which proved that exactly the GDR´s public service did not  pay “excessive” salaries. These reports were simply ignored, just like investigations by the Social Court of Berlin which showed that “self-privileging” of GDR ministers or deputy ministers did not exist. Moreover, the Federal Constitutional Court argued that “partisanship and allegiance to the system were decisive” for occupying such functions. This perception has introduced concepts and terms into the pension law which are contradictory to the neutrality of pension in terms of value. Language that is manifestly politically motivated has been chosen to justify discrimination against a group of persons in respect of pension benefits, without regard to the terms and provisions of the International Covenant on Economic, Social and Cultural Rights which we view as legally relevant. In this context we wish to note that the German Federal Government has given no indication of an intent to make changes to its basically negative posture on the pension issue regarding eastern Germany, irrespective of the urgent requests in this sense in paras. 16 and 36 of the Committee´s Concluding Observations of 1998 on Germany (document E/C.12/1/Add.29). 

Unresolved pension issues are a burden on the endeavour to achieve equivalent living conditions in Germany. But this key problem cannot be addressed by confining it to merely two aspects (as the Government’s report did; cf. paragraphs 115 and 116): remuneration of civil servants and the current height of the pension value. To establish equivalent living conditions requires not only to achieve equal levels of income, but, above all, to remove unjustifiably unequal chances for a self-determined life. It is indispensable to organize opportunities which would enable the east Germans to advance towards equality by their own efforts. There is need for a targeted promotion of strategies which can prevent eastern Germany remaining a low-wage land. Job creation is crucial for the east Germans to gain adequate incomes on their own. In these days the situation is still different. Scientific studies ascertained that while progress was made towards equivalent living conditions in the 1990s, the trend not only stopped as of 1997, but even reversed so that the remaining east-west prosperity gap has widened again. The east German prosperity deficit mounted from 15.6 percent in 1995 to16 percent in 2007. 

More details about these problems are contained in the Parallel Report of the Alliance for Economic, Social and Cultural Rights in Germany, which we fully support.

Article 12 


Statutory Health Insurance Act (Health reform) and the principle of equity
The Government’s report provides extensive information about the right to health and public health expenditures (paras. 264-266). An adequate appraisal of the status of realization of the right to health, with due regard for the financial implications, cannot be made without consideration of the Health Reform Act which came into operation on 1 January 2011. 

The Committee on Economic, Social and Cultural Rights expressed its views on the cost aspects of public health care and health services and on the affordability for everyone in General Comment No. 14 of 11 August 2000. In para.12 (b) (iii) it postulated a principle of equity in this respect and it added further remarks thereon in paras.19, 36, 43 and 44. Para.19 clearly stipulates that “States have a special obligation to provide those who do not have sufficient means with the necessary health insurance and health-care facilities, and to prevent any discrimination on internationally prohibited grounds in the provision of health care and health services…”

When the health reform, effective as of 1 January 2011,  is judged by the  interpretations of the right to health made in General Comment No. 14, it is evident that the principle of equity is being infringed in various respects:

To begin with, contributions to the statutory health insurance rise from a previous 14.9 percent to 15.5 percent as of the date above.  The share which insured individuals have to pay is 8.2 percent, against 7.3 percent payable by companies or other employers. Any future increases in expenditure are to be met by additional contributions from the insurees alone, without any share from their employers. This puts an abrupt end to parity in funding public health-care services. In future, the persons subject to statutory insurance, i.e. 90 percent of the population, will have to shoulder most of the financial burden for the public health-care system. Their additional contributions are expected to rise dramatically in the next few years. 

The stipulation that every statutory insuree need not pay more than a maximum of 2 percent of their income for additional contributions and that exceeding costs will be offset by compensatory social benefits has been placed under the reservation that the necessary financial means be available. What needs to be taken into consideration on all counts is that insurees are required to pay extra for consultation in a medical practice and for treatment in hospital, for prescription of drugs within specified price ranges, and to pay the balance between the upper limit set by an insurance company for its expenses on a drug or medical aid and the higher selling price calculated by the producer. These long-standing arrangements remain in force. 

The health reform enacted in parliament, against the votes of the opposition parties, is not without alternatives. There were and are proposals about how the statutory health insurance system can be financed on a basis of solidarity and equity:

· To retain the mode of statutory health insurance based on solidarity and parity  funding by introducing a “citizens´ insurance”  which would comprise all persons who are engaged in any gainful activity;
· To have all taxable incomes included in the determination of the ceiling on insurance contributions;
· To abolish the upper limit to the statutory insurance contributions  so that people with higher incomes would be kept from leaving the statutory health insurance scheme;
· To curb the cost expansion by influencing the pricing policy of the pharmaceutical industry (introducing a “positive list” of drugs). 
Article 15
Treatment of cultural assets of east German origin in the politically united Germany
The Government’s report deplores that “cultural opportunities on offer are too often dismissed by uneducated groups” (para. 365). However, it does not investigate the reasons for this. Obviously, it is chiefly the high level of unemployment and the attendant income losses which have the effect of excluding large groups of people from partaking in cultural life. Access to cultural assets has increasingly become a privilege for affluent people.

There is an issue in the united Germany which is not taken up in the Government’s report. It concerns the treatment of art created between 1945 and 1990 in the east of Germany, and it appears relevant in so far as the Government’s report speaks in general terms of cultural values and cultural diversity (para. 366). The treatment of art created in the east of Germany would not really have become an issue if the practical policy on this matter had been consistent with the Unification Treaty concluded between the two German States on 31 August 1990. Its Article 35, para.1 stated: “Throughout the years of division, the arts and culture, notwithstanding the differences in the development of the two States in Germany, were a basis for the continued unity of the German nation. Art and culture constituted an original and indispensable contribution to the process of the Germans achieving unity in a single State on the road to European unification…”, and para. 2 said that “the cultural substance in the territory referred to in Article 3 (that is the GDR territory) must not be damaged.”(These quotations in English are GBM´s translation from the German original). The Treaty also contained an accord on copyright matters, providing  that the prescriptions of the copyright law would apply to works created before the accession took effect. And the same would be valid where, at that moment, deadlines under the GDR copyright law had already expired.

Contrary to these agreed provisions, which were consistent with Article 15 of the International Covenant on Economic, Social and Cultural Rights, practices have been different. Intolerance, marginalization and manipulation came to take the place of a due and sensible inclusion of works of art created in the east of Germany in the German nation´s cultural heritage. A typical example was the exposition “60 Years--60 Works” held under the auspices of the German Federal Chancellor in 2009 to mark the sixtieth anniversary of the German Basic Law, where not a single work of art from a GDR artist was on display. Another case in point was the exposition “Rise and Fall of the Modern Age”, where GDR art was equated with nazi art--a falsification of history and a denigration of artistic creativity in the east of Germany. Non-artistic arguments were put forward to censor and exclude works of art and cultural facilities. A number of cases can be cited:

· About half of the GDR´s artistic works on display in public spaces were disassembled, partly destroyed or stored away, or covered  with commercial advertising;

· In many museums and collections, works of GDR artists were removed and taken to depositories;

· Four murals by Professor Walter Womacka were destroyed during the demolition of the GDR foreign ministry;

· 16,500 libraries from a total of 19,000 in eastern Germany have been closed down so far; 

· Around 30 million books edited by GDR publishing houses were “disposed of” at rubbish dumps;

· A large number of clubhouses and other cultural facilities have been shut. 

Not only has non-observance of the Unification Treaty produced great losses in the cultural substance of eastern Germany--it is becoming more and more evident that a continuation of those processes will cause damage to the German national culture as a whole. For this reason, we have been pleading for promoting a long overdue sensitization of the public for the issues affecting cultural human rights and, therewith, for an end to the prevailing discrimination against art of east German origin in the last twenty years.
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