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	This thematic report considers the legality of violence against women in Libya, in particular in relation to sexual violence. In light of the obligation under international human rights treaties to prohibit all violence against women, the global commitment to ending violence against women and girls in the public and private spheres in the context of the 2030 Agenda for Sustainable Development, the Convention on the Elimination of All Forms of Discrimination Against Women, previous general recommendations from the Committee to Libya (formerly Libyan Arab Jamahiriya), and Libya’s second and combined third to fifth Periodic Reports, it is our hope that the Committee will:
· raise the issue of violence against women in its List of Issues Prior to Reporting for Libya, in particular asking what progress is being made on drafting and enacting legislation to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law; and
· in its concluding observations on Libya’s State Party Report recommend that legislation is drafted and enacted as a matter of priority to prohibit all violence against women in all settings, in particular by reference to the UN Model Rape Law.
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1. [bookmark: _heading=h.30j0zll]Introduction
Strategic Advocacy for Human Rights (“SAHR”)[footnoteRef:0], is a peer-led non-governmental organisation by and for human right defenders, working to equip a movement of human rights defenders with knowledge and tools to end gender-based violence through litigation, policy and law reform.  [0:  Website: https://www.sa-hr.org/. Email: connect@sa-hr.org] 

We submit this written contribution for State parties under review for consideration by the Committee on the Elimination of Discrimination against Women (the “Committee”), reporting before the 90th Pre-sessional Working Group (3 June 2024 – 7 June 2024) (the “90th PWSG”).
The purpose of this report is to assist the Committee in the adoption of a list of issues prior to reporting during the 90th PWSG, leading to the discussion of the Government of Libya’s implementation of the Convention on the Elimination of All Forms of Discrimination against Women (the “Convention”). Libya acceded to the Convention on 16 May 1989.
This report highlights key legal inequalities that women face in Libya in relation to violence against women, along with suggested questions to be posed to the State party. Our analysis benchmarks the legislation and practices in Libya against the UN Model Law on Rape[footnoteRef:1], published by the former UN Special Rapporteur on Violence against Women, Ms. Dubravka Šimonović, to harmonise national criminal justice responses with accepted international standards. To that end, this report focuses specifically on the following issues identified: (i) a narrow and incomplete definition of rape and (ii) restrictions on abortion, even for rape survivors.  [1:  United Nations General Assembly, A framework for legislation on rape (model rape law), 15 June 2021, available at https://digitallibrary.un.org/record/3929055?ln=en] 

These issues come under the purview of, in particular, Articles 2, 5, 13, 15(1) and 16(1) of the Convention.
We hope that the Committee will utilise this report as a key resource in the course of developing its list of issues prior to reporting for Libya.
2. [bookmark: _heading=h.1fob9te]Key Issues of Concern 
2.1 [bookmark: _heading=h.3znysh7]Issue 1: A narrow and incomplete definition of rape
(a) The definition of rape under Libyan law is too narrow and does not cover many of the recommendations presented under the UN Model Law on Rape:
(i) Not all types of penetration have been criminalised as rape: Libyan law does not explicitly refer to the term “rape” nor does it include all types of penetration of a sexual nature (vaginal, anal, or oral), however, slight, by any bodily part or an object, in its sexual offenses legislation, as provided under Article 1 of the UN Model Law on Rape. Instead, Libyan law penalises only certain types of “sexual intercourse” under Article 407 of the Penal Code[footnoteRef:2] and “indecent assault” under Article 408 of the Penal Code and neither term is defined in any further detail. [2:  Libya, The Penal Code, unofficial English translation available at https://security-legislation.ly/wp-content/uploads/2021/07/290-Penal-Code_EN.pdf (accessed 4 April 2024)] 

(ii) Rape is not defined by any reference to consent: The only references to “consent” in the sexual offenses provisions of the Libyan Penal Code are in the context of sexual intercourse or indecent assault of a minor under the age of 14, as described further in paragraph ‎2.1(a)(iii) below. While Libyan law addresses sexual intercourse or indecent assault by “force, threat or deceit” and while a woman is “incapable of resisting due to bodily or mental illness”, there is no definition or consideration of consent within the law and there is no prevention of the inference of consent from, for instance, silence, non-resistance, the victim’s past sexual behavior or the victim’s status, occupation or relationship to the accused, thereby failing to reflect Articles 2, 4 and 6 of the UN Model Law on Rape.
(iii) [bookmark: _heading=h.2et92p0]Age of consent appears to be deemed to be 14, rather than 16: Articles 407(2) and 408(2) of the Penal Code criminalise sexual intercourse with, or indecent assault of, a minor under the age of 14, even if such minor has consented. Whilst there are also penalties for the same acts committed with a person between the ages of 14 and 18, the Penal Code is silent on whether consent will be a relevant factor within that age bracket. This does not align with Article 3 of the UN Model Law on Rape, which notes that no person below the age of 16 can be considered capable of giving consent.
(iv) Deception, rather than coercion, is prohibited: Whilst Article 5 of the UN Model Law on Rape makes it clear that there are a broad range of coercive circumstances that can negate consent and consequently give rise to the crime of rape, Article 407 of the Libyan Penal Code focuses instead on deceit, which is a far narrower concept. 
(v) [bookmark: _heading=h.tyjcwt]Marital rape is not prohibited: Under the UN Model Law on Rape, criminal law provisions should cover and protect all persons and should apply to rape between spouses and intimate partners, whether current or former. Libyan law does not include marital rape under its sexual offences provisions. In fact, Article 424 of the Penal Code carves out marital rape, by stating that “If the offender marries the woman against whom the offense is committed, the offense and penalty shall be extinguished and the penal effects thereof shall cease” which is in direct contravention of Article 9 of the UN Model Law on Rape.[footnoteRef:3] [3:  Mohammad Bitar and Benarji Chakka, Responsibility for Violation of Rights of Migrants in Libyan Detention Centre, Mizan Law Review, Vol. 17 No. 2, December 2023, paragraph 2.4.2, available at https://heinonline.org/HOL/Page?public=true&handle=hein.journals/mizanlr17&div=15&start_page=315&collection=journals&set_as_cursor=0&men_tab=srchresults (accessed 4 April 2024)] 

(vi) Other aggravating factors have not been considered: There is a lack of comprehensiveness regarding aggravating circumstances that increase the gravity and severity of rape as a crime in Libya. While Libyan law does point out certain aggravating factors such as if the offender is an “ascendant” of the victim or otherwise has authority over the victim, there is no mention of the majority of the aggravating circumstances listed under Article 8 of the UN Model Rape Law.
(b) Violence against women (2009 Concluding Observations, paragraph 24)
The Committee had previously called upon Libya to implement recommendations identified on all forms of violence against women, its causes and consequences and enact legislation on violence against women. In addition, the Committee had specifically called upon Libya to discourage the practice whereby victims of rape are forced to marry the perpetrator (as further described in paragraph ‎2.1(a)(v) above) and to ensure that in all cases perpetrators are duly prosecuted and punished, and victims rehabilitated. It is not clear what steps have been taken to address these observations.
2.2 [bookmark: _heading=h.3dy6vkm]Issue 2: Restrictions on abortion, even for rape survivors 
(a) Current Libyan law prohibits and penalises abortion: 
(i) Abortion is punishable: Abortion is prohibited under Articles 390 – 395 of the Penal Code. Criminal penalties apply to the individual, including the woman, who causes the termination of pregnancy. Under Article 391 of the Penal Code, anyone who causes the abortion of a pregnant woman with her consent shall be punished by detention for a period of at least six months, and the same penalty shall apply to the woman who consented to the abortion. Harsher penalties apply if the abortion is performed by a health worker. Under Article 392 of the Penal Code, a pregnant woman who induces her own abortion shall be punished by detention for a period of at least six months. 
(ii) Penalties applies for rape survivors: There are no specific exemptions from penalties for rape survivors. Under Article 394 of the Penal Code, the penalty is reduced by half if the abortion is performed to save the honour of the person performing it or the honour of a relative.  
(iii) Potential unsafe abortions: Due to the restrictive abortion laws in Libya and the lack of a safe harbour from such laws for survivors of rape, women may have to resort to unsafe abortions. There is in sufficient information on what remedying services are available for rape survivors.  
(b) Violence against women (2009 Concluding Observations, paragraph 24)
The Committee had previously called upon Libya to ensure all victims are  rehabilitated. Penalisation for abortion in rape cases may obstruct the rehabilitation process for women who become pregnant after a rape.  It is not clear what steps have been taken to address this observation.
3. [bookmark: _heading=h.1t3h5sf]QUESTIONS FOR STATE PARTY
In consideration of the above-listed issues, our suggestion would be to raise the following questions with the State party:
	Suggested List of Questions for the State Party
· Question 1: Will Libya be reviewing the law on rape? If so, when is this planned for?
· Question 2: How will Libya involve civil society and survivors during its consultation of the law? 
· Question 3: If Libya does not yet intend to review the law on rape, what are the reasons, challenges and barriers?
· Question 4: Please report on the steps that Libya has taken to help women prevent unwanted pregnancies and facilitate access to safe abortion.
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