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International Legal Initiative
Shadow Report
on the implementation by the Republic of Kazakhstan of Art. 7, 9 and 13 of the International Covenant on Economic, Social and Cultural Rights in relation to migrant workers from Kyrgyzstan, Uzbekistan and Tajikistan

Kazakhstan has not ratified the main international treaties regulating the situation of migrant workers and members of their families: the UN Convention on the Protection of the Rights of Migrant Workers and Members of Their Families in 1990, ILO Convention No. 97 on Migrant Workers 1949, ILO Convention No. 143 on Migrant Workers (additional provisions) 1975.

Article 7. 
The provisions of Article 7 of the Covenant, which guarantee favorable working conditions, equal pay for equal work, as well as the provision of rest and leave, are not fulfilled for irregular labor migrants from Central Asian countries, since unregulated labor migrants work without labor contracts and therefore have no social guarantees, including those related to health, education, family members.
Labor safety is observed only in state-owned enterprises. Private companies generally do not comply with security requirements. Migrant workers work without contracts. The absence of a work contract gives rise to number of other problems, specifically: the withholding or non-payment of wages, non-payment of overtime, difficulties receiving social and legal protection, restricted access to medical services, etc.
There is no proper control by the state. The State Inspectorate, due to a moratorium on inspections, cannot verify the employer without a statement from the employee, who most often do not know about their right to lodge a complaint about conditions and wages.
Monitoring of working conditions and hiring rules for domestic workers is required. Employees work irregularly, without clear regulation of their duties.
Due to an absence of professional binding-contracts, labour migrants are regularly victim of abuses in the workplace. Despite repeated remarks of civil society organisations and international bodies, 228 labour inspection in Kazakhstan remains inefficient and does not benefit from enough financial, legal, or human resources to carry out its mission, which is essential to denounce abuses.

Article 9. 
Trade unions as an important form of public associations are regulated by a separate law, which has recently been toughened against independent unions. The new law recognizes only sectoral trade unions and their members or branches, forcing independent trade unions to re-register and effectively enshrining the monopolization of trade unions by law. Labour migrants can’t register independent trade-union to protect their labour rights[footnoteRef:1]. [1: Please, see article of Aina Shormanbayeva, ILI President: “Kazakhstan: a showcase for shrinking civic space”, 07 June 2017.   
https://www.opendemocracy.net/od-russia/aina-shormanbayeva/kazakhstan-showcase-for-shrinking-civic-space     ] 


Article 12. 
Prenatal and postnatal care doesn’t provided for migrant women in the seasonal work system. Pregnant migrant worker women forced to give birth for their babies in own country or at home, without any medical assistance.




[bookmark: _GoBack]Recommendations[footnoteRef:2]: [2:  Report on the result of research mission to Kazakhstan and Kyrgyzstan on situation with labour migrants “Invisible and exploited in Kazakhstan: the plight of Kyrgyz migrant workers and members of their families”//FIDH-ADC “Memorial”-ILI, Paris, 2018 ] 

· Ratify the UN International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families. 
· Ratify the Optional Protocol to the UN International Covenant on Economic, Social and Cultural Rights (Kazakhstan signed the Protocol in 2010 but has not yet ratified it). 
· Ratify the following ILO Conventions: 
· ILO Convention No 97 of 1949 concerning Migration for Employment and its recommendation No. 86;
· ILO Convention No 143 of 1975 concerning Migrant Workers (Supplementary Provisions) and its recommendation No. 151; 
· ILO Convention N°189 on Domestic Workers and its recommendation No. 201, especially as migrant workers are generally employed as such in Kazakhstan, regardless of the actual sector they work in; and 
· ILO Convention N°181 concerning Private Employment Agencies. 
· Implement the recommendations adopted by the Human Rights Committee in its concluding observations on the second periodic report of Kazakhstan231, in particular the recommendations concerning migrant workers’ rights and the total lack of protections.
· Ensure full compliance with Articles 7, 10, and 12 of the UN International Covenant on Economic, Social and Cultural Rights, in order to benefit from an adequate social protection for migrant workers and members of their families. 
· Ensure that all migrants have an adequate written agreement when working in Kazakhstan. 
· Amend the migration law to include the fundamental rights of all migrant workers in accordance with international human rights standards, such as the rights to fair and favorable working conditions (including equitable pay), safe conditions, reasonable working hours, days off, and rest.
· Enable all migrants to regularize their situation permanently by reforming the immigration and employment laws, as well as ensure migrants can obtain a work authorization without discrimination. In order to avoid dependence of the migrant worker on the employer, payment for such work authorizations would only be due once the worker receives his first wages. 
· Fight against corruption among the Kazakh authorities, especially in law enforcement, customs, the migration police and the Labour Inspection Agency. 
· Strengthen controls on employers and ensure that those who employ migrant workers without contracts, or who do not respect the conditions set forth in contracts, face appropriate penalties.
· Plan labour inspections in households that employ domestic workers, especially migrant women.
· Monitor the working conditions and hiring rules for domestic migrant workers.
· Guarantee all migrant women, irrespective of their legal status, free access to sexual and reproductive healthcare, including methods of contraception, prenatal, and postnatal care. - Expand the list of beneficiaries of free medical care to all migrant workers, whether their papers are in order or not, and not only to foreign citizens with permanent residency. - Raise employers’ awareness of their health and safety obligations to pregnant women and new mothers. - Ensure that fees are not a barrier to accessing justice for migrant women experiencing pregnancy and maternity discrimination. - Establish free access to sexual and reproductive health, including antenatal care services for all women, regardless of their legal status.
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