To members of the UN Human Rights Committee
Geneva, 29 March 2018 

Excellencies,
We write to urge your delegation, at the Human Rights Committee’s upcoming 123rd session, to recognize and respond to the serious and widespread failure to provide redress, through either criminal or civil justice, to victims of war crimes in Bosnia and Herzegovina. This problem is particularly concerning given the Committee’s call in its most recent Concluding Observation for the State to “expedite the prosecution for crimes against humanity and other international crimes and continue to provide adequate support including psychological support, and protection to victims and witnesses of those crimes, particularly related those [crimes] related to sexual violence.”[footnoteRef:1] [1:  Human Rights Comm., Concluding observations on the third periodic report of Bosnia and Herzegovina, ¶ 14, U.N. Doc. CCPR/C/BIH/CO/3 (Apr. 13, 2017).] 


The State’s historic failure to expedite the prosecution of war crimes has created a backlog of several hundred cases, which has compelled victims to seek remedies in the civil court system. Civil courts’ application of statutes of limitations to dismiss victims’ claims, along with the subsequent imposition of court fees, have prevented victims from obtaining or even seeking redress. These practices run counter to Bosnia’s obligation under international law to provide victims with access to the courts and to a remedy; they also contravene the Concluding Observation’s call on Bosnia and Herzegovina to ensure that victims receive adequate support and protection.

Reports by international organizations and news outlets state that the domestic prosecution of war crimes in Bosnia and Herzegovina has been plagued by a “backlog of several hundred cases.”[footnoteRef:2] Reports suggest that this backlog includes more than 550 unresolved war crimes cases; currently, the goal of the State’s High Judicial and Prosecutorial Council is to resolve these cases by 2023.[footnoteRef:3] The State’s failure to expedite prosecutions has largely prevented victims from achieving justice—whether in the form of convictions or compensation—within the criminal court system. This problem is compounded by the difficulty of identifying individual perpetrators, the decreasing number of surviving perpetrators and witnesses, and the loss of or decline in the quality of evidence. As a result, many victims have had no choice but to utilize the civil court system to seek compensation from the two constituent entities of Bosnia and Herzegovina. The High Judicial and Prosecutorial Council reports that since 2011, more than 5,000 civil claims for compensation have been filed in Bosnian civil courts.[footnoteRef:4]  [2:  Amnesty International, Bosnia and Herzegovina 2017/2018, https://www.amnesty.org/en/countries/europe-and-central-asia/bosnia-and-herzegovina/report-bosnia-and-herzegovina/. ]  [3:  Dzana Brkanic, “Bosnia Hopes to Complete War Crimes Cases in 2023”, BalkanInsight.com, Feb. 23, 2018,
http://www.balkaninsight.com/en/article/bosnia-hopes-to-complete-war-crimes-cases-in-2023-02-23-2018.]  [4:  Data on Compensation Claims Filed, 2011-2015, High Judicial and Prosecutorial Council. ] 


In response to documentation of courts routinely dismissing civil claims for compensation, the Allard K. Lowenstein International Human Rights Clinic at Yale Law School (the Lowenstein Clinic) traveled to Bosnia and Herzegovina to conduct research on victims’ ability to attain redress in civil and criminal courts. The Clinic conducted interviews with victims, leaders of victims’ associations, civil society members, and legal actors, including lawyers and judges. Based on those interviews and data received from the High Judicial and Prosecutorial Council, the Clinic found that victims of war crimes are routinely denied access to the courts because of the imposition of statutes of limitation, known as zastara. Over the course of several interviews with the leaders of victims’ associations, the Clinic learned that the overwhelming majority of civil compensation claims have been rejected.[footnoteRef:5] Furthermore, having denied victims’ claims, courts, particularly in Republika Srpska, have routinely imposed court fees. For many victims, the fees greatly exceed their available funds.  [5:  For example, the organization of camp detainees in the Central Bosnia Canton informed the Lowenstein Clinic that it had filed 733 claims on behalf of individuals from 10 municipalities after 2009 and that of those claims, “few [had] been finalized, and those which [had] been finalized, were not successful.”  Other victims’ associations described filings in the tens of thousands, with limited success rates (approximately 20%) prior to a Constitutional Court decision (Constitutional Court of Bosnia and Herzegovina, Hamza Rekic vs. Republika Srpska, AP-3111/09, (23 December 2013), http://www.ustavnisud.ba/dokumenti/AP-3111-09-624133.pdf) that has since resulted in the categorical denial of claims. ] 


[bookmark: _GoBack]The courts’ use of zastara and the imposition of exorbitant court fees have prevented victims from gaining or even seeking access to justice and an effective remedy. These practices and their consequences conflict with the State’s obligations under international law and the Committee’s recommendation that the “State party should urgently adopt legislative and practical measures to ensure that survivors of torture and sexual violence have access to effective remedies.”[footnoteRef:6]  Due to the backlog of cases in criminal court, many victims have sought redress in civil court. As mentioned above, however, their claims have been summarily barred under zastara. In interviews with the Clinic, victims expressed feeling “humiliated” by the courts and distrustful of the justice system as a result of the courts having barred their claims. These feelings of humiliation and lack of justice increased when certain courts charged victims with fees of up to thousands of Bosnian marks. As a result, victims have been left in devastating financial positions; even before fees are collected and the financial repercussions are fully realized, victims live in constant anxiety that the fees could be collected at any moment. [6:  Human Rights Comm., Concluding observations on the third periodic report of Bosnia and Herzegovina, ¶ 18, U.N. Doc. CCPR/C/BIH/CO/3 (Apr. 13, 2017).] 


The U.N. Basic Principles on the Right to a Remedy state that “remedies for gross violations of international human rights law and serious violations of international humanitarian law include … adequate, effective and prompt reparation for harm suffered.”[footnoteRef:7] The practices of both summary dismissal under zastara and imposition of court fees violate the Basic Principles and run counter to the Human Rights Committee’s recommendations that the State party “take all necessary institutional and legislative measures … so as to guarantee the right of victims to an effective remedy, and to establish an effective national mechanism”[footnoteRef:8] The State has failed to pass legislation providing “an effective national mechanism” to guarantee victims the right to an effective remedy. Instead, courts have not only interpreted statute of limitations provisions of Bosnian civil law to block victims from seeking justice in civil courts—the only feasible forum, given the backlog of criminal prosecutions—but have also, in effect, penalized victims for bringing claims by imposing substantial court fees on them.  [7:  United Nations General Assembly Resolution 60/147, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, ¶ VII, UN doc. A/RES/ 60/147, 21 March 2006 (‘UN Basic Principles on the Right to a Remedy’) [hereinafter “Basic Principles and Guidelines”].]  [8:  Human Rights Comm., Concluding observations on the third periodic report of Bosnia and Herzegovina, ¶ 8, U.N. Doc. CCPR/C/BIH/CO/3 (Apr. 13, 2017).] 


Further, the Basic Principles explicitly state that “statutes of limitations shall not apply to violations of international human rights law and serious violations of international humanitarian law which constitute crimes under international law” and that “domestic statutes of limitations … should not be unduly restrictive.”[footnoteRef:9] Applying zastara to wartime victims’ claims contravenes this requirement of international human rights and humanitarian law. In addition, the Human Rights Committee has stated that the imposition of excessive court fees may violate the guarantee in Article 14 of the ICCPR of an individual’s right to be heard: “[T]he imposition of fees on the parties to proceedings that would de facto prevent their access to justice might give rise to issues under article 14.” The Committee noted that, “in particular, a rigid duty under law to award costs to a winning party … may have a deterrent effect on the ability of persons to pursue the vindication of their rights.”[footnoteRef:10]  [9:  Basic Principles and Guidelines, supra note 6, at ¶ IV.]  [10:  Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts and tribunals and to a fair trial, ¶ 11, U.N. Doc. CCPR/C/GC/32 (2007). Although courts in Bosnia and Herzegovina are charging court fees to losing parties, not awarding “costs to a winning party,” the deterrent effect is the same.  ] 


Both the “unduly restrictive” application of zastara and the imposition of court fees have deterred victims from bringing claims, thus obstructing their access to justice. In 2013, the Constitutional Court affirmed lower courts’ decisions to apply zastara to victims’ claims.[footnoteRef:11] As a result, from 2013 to 2015, the number of such claims decreased by 75%.[footnoteRef:12] One victim, discussing his feelings about his case, said, “I always had doubts, but I was still secretly hoping I could get justice. When the District Court reversed [the lower court decision granting compensation], I felt miserable. I had spent so many years in courts and had to tell my story over and over again, so it was miserable.” In response to a question about whether he has any hope for justice, he said, “[T]here is no justice. The saying goes, ‘hope dies last,’ but [if I had known how it would go,] I wouldn’t have done it again. I had two heart attacks during it.”[footnoteRef:13]  [11:  See Constitutional Court of Bosnia and Herzegovina, Hamza Rekic vs. Republika Srpska, AP-3111/09, (23 December 2013), http://www.ustavnisud.ba/dokumenti/AP-3111-09-624133.pdf]  [12:  The claims filed throughout Bosnia and Herzegovina decreased from more than 1,200 in 2013 to fewer than 300 in 2015. Data on Compensation Claims Filed, 2011-2015, High Judicial and Prosecutorial Council. ]  [13:  Interview with war crime victim, Lowenstein Clinic, January 20, 2018. For the protection of victims, no names or identifying information are provided.  ] 


Other victims said that when they received notification that they had to pay court fees, they felt that there was no justice in the courts and that the system had betrayed them. The courts’ application of zastara and imposition of court fees have violated war crime victims’ right of access to justice in civil courts, which constituted the only viable avenue for redress in light of the backlog of criminal prosecutions. 

The State’s imposition of zastara and court fees contravenes the Committee’s recommendation to “provide adequate support, including psychological support, and protection to victims and witnesses of [crimes against humanity and other international crimes].”[footnoteRef:14] The U.N. Basic Principles state that  [14:  Human Rights Comm., Concluding observations on the third periodic report of Bosnia and Herzegovina, ¶ 14, U.N. Doc. CCPR/C/BIH/CO/3 (Apr. 13, 2017).] 

appropriate measures should be taken to ensure [victims’] safety, physical and psychological well-being and privacy, as well as those of their families. The State should ensure that its domestic laws … provide that a victim who has suffered violence or trauma should benefit from special consideration and care to avoid his or her re-traumatization in the course of legal and administrative procedures designed to provide justice and reparation.[footnoteRef:15] [15:  See Basic Principles and Guidelines, ¶ VI. ] 


As evidenced by the General Assembly’s adoption of the Basic Principles as well as measures implemented by the ICTY to avoid re-traumatizing victims and witnesses, the international community has established that courts and other state actors have a duty to prevent the re-traumatization of victims.[footnoteRef:16]  In Bosnia and Herzegovina, victims have been retraumatized at many points throughout the process of seeking reparations and justice. For victims, being in court and facing their abusers can bring back vivid and distressing memories of the war. One victim described the psychological distress she experienced in court: “You relive it all, I felt like I was back in the camp again. I take six different pills. I spent two months in a psychiatric facility.” The imposition of zastara and court fees has exacerbated victims’ anguish. [16:  The International Criminal Tribunal for the Former Yugoslavia (ICTY) implemented various measures to “minimize the risk of retraumatization.” See generally Serge Brammertz and Michelle Jarvis, PROSECUTING CONFLICT-RELATED SEXUAL VIOLENCE AT THE ICTY (2016).] 


Upon learning that their claims were dismissed on the basis of zastara and that, in some cases, they had been saddled with exorbitant court fees, victims have been further retraumatized. In particular, the prospect of the authorities barging into their homes and commandeering their property evokes memories of the 1990s. A female victim explained that the imposition of court fees had made her fear that the police would come after her to collect the fees: “Ever since 1992, I have been living like an object, and now I need to pay them money. I always keep my door locked. I feel helpless.”[footnoteRef:17] The president of one victims’ association in the Federation described the atmosphere of despair and fear surrounding the imposition of court fees, reporting that “in RS, in one woman's case, they already made a list of [her] assets and auctioned it off. In Ugljevik, they seized a man’s car. They take camp detainees’ cattle. The state takes what it wants. They freeze bank accounts.”[footnoteRef:18] By dismissing victims’ claims and imposing substantial fees, the courts of Bosnia and Herzegovina have violated the Committee’s call for the support and protection of all victims of crimes against humanity and other international crimes. [17:  Interview with female war-crime victim, Lowenstein Clinic, January 15, 2018.]  [18:  Interview with male war-crime victim, Lowenstein Clinic, January 15, 2018.] 


In light of these violations of fundamental human rights, we urge your delegation to work to ensure that the Human Rights Committee addresses this situation in Bosnia and Herzegovina by adopting a resolution at its 123rd session that would:
· condemn the continued (1) use of zastara to dismiss civil claims for damages for wartime violations and (2) imposition of court fees on petitioners whose claims are dismissed;
· urge the authorities of Bosnia and Herzegovina to cease the practice of applying zastara to bar the claims of victims of war crimes;
· urge the authorities of Bosnia and Herzegovina to end the practice of imposing court fees on victims of war crimes;
· urge the government of Bosnia and Herzegovina to adopt and implement a national program to provide appropriate reparation to war crimes victims that encompasses compensation, restitution, rehabilitation, and guarantees of non-repetition, as required by the Basic Principles; and
· encourage the Special Rapporteur on Truth, Justice, Reparations, and Guarantees of Non-Recurrence to visit Bosnia and Herzegovina in order to monitor and publicly report on the imposition of zastara and court fees.

We respectfully call upon the Committee to help bring an end to the violation of the right of access to a remedy and access to courts in Bosnia and Herzegovina, so that victims of wartime crimes may finally secure the support, protection and redress that the State is obligated to provide.

We thank you for your attention to these pressing issues.

Sincerely,
 
The Allard K. Lowenstein International Human Rights Clinic, Yale Law School
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