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5 June 2020

Civil Society Submission to the United Nations Human Rights Committee
129th Session, 29 June- 24 July 2020
Sounds of the Silenced (SOS) Supplementary List of Issues (LOI) Suggestions on the Anticipated National Security Law and its Impacts
Impacts of the National Security Law on Rights Violation and Judicial Independence (ICCPR Art. 2, 4, 5)
· On 28 May 2020, the National People’s Congress approved a Draft Decision which authorises the NPC Standing Committee (NPCSC) to draft national security laws- to be added to Annex III of the Basic Law- for Hong Kong.[footnoteRef:1] Two changes have been made to the draft dated 18 May 2020: (i) the preamble is longer; and (ii) the scope of authorisation under article 6 extends to “activities”, in addition to “conduct”, that endangers national security.[footnoteRef:2]  [1:  Decision of the National People’s Congress on establishing and completing the Hong Kong Special Administrative Region’s legal system and implementing mechanisms for protecting national security), 13th National People’s Congress of the People’s Republic of China, 3rd Session (May 28, 2020), available at http://www.xinhuanet.com/politics/2020-05/28/c_1126046490.htm]  [2:  NPC Observer, “2020 NPC Session: NPC´s Decision on National Security in Hong Kong Explained (Updated),” May 28, 2020, https://npcobserver.com/2020/05/22-npc-session-npcs-imminent-decision-on-national-security-in-hong-kong-explained/] 


· The NPCSC Legislative Affairs Commission will lead the drafting process of the national security law, in consultation with the Hong Kong Basic Law Committee and the HKSAR government. Under the Annex III mechanism, the law will be applied verbatim, and the Hong Kong Legislative Council is not allowed debate, amend, or vote on the law.

· There are reasons to be concerned that Draft Decision will violate Hong Kong’s human rights protections: 

· The Committee has clearly stated, in its General Comment No. 34, that restrictions imposed under Article 19(3) must not be overbroad and it must be least intrusive instrument amongst those which might achieve their protective function.[footnoteRef:3] If the proposed national security law follows the pattern of similar laws, including Macau’s national security law of 2009 and its current draft, it will contain vague notions which are susceptible of wide interpretation, and therefore fall short of the requirement of criminal law principle of legality. For example, the law does not specify as to which “conducts” or “activities” endanger national security, or what counts as “foreign” or “interference” that Hong Kong affairs.   [3:  UN Human Rights Committee, General Comment 34, para 46. ] 


· Further, the Draft Decision offers no guarantee that the national security law does not supersede Hong Kong human rights law in cases of conflict, in particular the Hong Kong Bill of Rights Ordinance, which transposed the ICCPR. As mentioned, Hong Kong will be required to implement the law verbatim even if it violates the ICCPR guarantees. 


· Lastly, there are serious concerns that the implementation of national security legislation will not follow the common law principles or ICCPR guarantees. Hong Kong follows the common law principle of legality in interpreting criminal provisions. It means that criminal provisions have to be construed narrowly, and must not be applied retroactively. However, implementation of China’s national security law follows no such principle. This concern is further exacerbated by the fact that under the Draft Decision, Chinese national agency is allowed to operate in Hong Kong to enforce the law “when needed”. In a press conference dated Chief Executive of Hong Kong, Carrie Lam, also refused to answer whether the new law will be applied retroactively, which is one of the most fundamental human rights protection in criminal law.[footnoteRef:4]  [4:  “China's military says it is prepared to protect security in Hong Kong, as protests grow”, The Guardian (26 May, 2020). Available at:  https://www.theguardian.com/world/2020/may/26/chinas-military-says-it-is-prepared-to-protect-security-in-hong-kong-as-protests-grow.] 


· According to General Comment No. 34, when an entity imposes restrictions on the exercise of freedom, these may not put in jeopardy the rights itself.[footnoteRef:5] In particular, Article 5 ICCPR stipulates that “Nothing in the present Covenant may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms recognized herein or at their limitation to a greater extent than is provided for in the present Covenant”.  [5:  UN Human Rights Committee, General Comment 34, para 21.] 


· Moreover, any proposed national security law must comply with other international standards, including: (i) the restrictions must be “provided by law”, and that (ii) they must conform to the strict tests of necessity and proportionality. It must not be used as a measure to stifle dissenting views: “…(Article 19(3)) may never be invoked as a justification for the muzzling of any advocacy of multi-party democracy, democratic tenets and human right. Nor, under any circumstance, can an attack on a person, because of the exercise of his or her freedom of opinion or expression, including such forms of attack as arbitrary arrest, torture, threats to life and killing, be compatible with article 19.”[footnoteRef:6] We are seriously concerned that the Draft Law and its implementation would jeopardize the rights of Hong Kong people to freedom of speech or expression. [6:  Communication No. 1353/2005, Njaru v. Cameron, views adoptewd on 19 March 2007.] 


· In view of the above, we urge the Committee to inquire on the following issues from the Hong Kong government:- 

· Measures that the Hong Kong government will adopt to ensure that the proposed national security law will conform with applicable international standards and human rights protections as guaranteed under the ICCPR.   

· Whether the Hong Kong courts, including foreign judges, will have the jurisdiction and power to try cases involving individuals who allegedly violated the national security law.

· The role of entities that will be set up by the Central Government to enforce the proposed national security law under the Draft Decision. 

· What are the roles and scope of power given to such entity? Will the entity be authorised to detain, interrogate and try suspects in the People’s Republic of China? 

· Will the entity by subject to the Basic Law and what are the measures adopted to provide human rights guarantee to Hong Kong people? 

· What measure will be adopted to ensure that Hong Kong people will not be subjected to human rights violations by the Central government? 
  

Please contact Angie Te or Venisa Wai (soundsofthesilenced@gmail.com), convenors of the Sounds of the Silenced, with any questions regarding our submission.  


About Sounds of the Silenced 
The Sounds of the Silenced (‘SOS’) was founded in response to the rapid erosion of rights in Hong Kong amid the 2019 Protests. The SOS is a non-profit organisation comprising of Hong Kong citizens that are legal practitioners, law students and individuals with a legal background. Through gathering victim testimonies, SOS strives to reflect the human rights status here in Hong Kong to the international community; meanwhile, we are building up connections with the NGOs and press around the globe, whereby we seek to project those sounds of the silenced, as no single violation of human rights should be considered too trivial to be known. SOS ultimately wishes that someday, we are no longer needed and therefore dismissed.
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