Additional information provided by the Government of Hungary 

in accordance with paragraph 23 of Concluding observations of the 

Human Rights Committee regarding the fifth periodic report of Hungary
Paragraph 6:
As Hungary was requested to provide further information regarding paragraph 6 of the concluding observations of the Human Rights Committee, Hungary would like to submit the following explanations in order to clarify the relevant content and implementation of Act No. CXII of 2011 on Informational Self-Determination and Freedom of Information (hereinafter referred to as Info Act).

According to Article VI (2) of the Fundamental Law of Hungary, ‘[e]very person shall have the right to the protection of his or her personal data, and to access and disseminate data of public interest’. 

Since the right to the protection of personal data is guaranteed by the Fundamental Law as a fundamental right, Article I (3) is also applicable stipulating that ‘[t]he rules for fundamental rights and obligations shall be determined by Acts. A fundamental right may be restricted to allow the exercise of another fundamental right or to protect any constitutional value to the extent absolutely necessary, in proportion to the desired goal and with respect to the essential content of such fundamental right’. 

The right to the protection of personal data is interpreted by the Hungarian Constitutional Court
 as the right to informational self-determination that refers to the substance of that right, i.e. that as a general rule everybody has the right to decide to whom he or she discloses his or her personal data and nobody is allowed to process these personal data without the consent of the data subject. The title and the content of the Info Act reflect the above mentioned interpretation of the Constitutional Court.

Subtitle 5 of the Info Act sets out the criteria of lawful processing of personal data. 
Article 5 (1) 

(1) Personal data may be processed if 

a) the data subject consents to it, or 

b) the data processing is prescribed for a public interest-based purpose by an Act of Parliament or – upon the authorisation of an Act of Parliament, within the scope specified in that Act – by a local government decree (hereinafter mandatory data processing). 

Point a) of Article 5 (1) allows, as a general rule, the processing of personal data of an individual based on the individual’s consent
 in line with the essence of the right to informational self-determination. Hence, if the consent was given by the data subject regarding the processing of his or her personal data the controller may lawfully process these data.

Whereas point b) provides for a possibility to the legislator (the Parliament or the municipal government) to make certain data processing operations mandatory, i. e. to limit data subjects’ fundamental right to the protection of personal data. However this limitation shall always be in line with the principle of necessity and proportionality enshrined in the above mentioned provision of the Fundamental Law and Article 4 (1) and (2) of the Info Act
.

The Info Act itself also stipulates that ‘[i]n case of mandatory data processing, the Act of Parliament or the local government decree ordering the data processing shall determine the type of data to be processed, the purpose and conditions of data processing, access to data, duration of the data processing, and the person of the data controller’
.

Concerning special categories of personal data
 the Info Act imposes stricter conditions for the processing of such data as the sensitive nature of such data calls for a higher level of protection of the data subjects’ privacy.
Article 5 (2)

(2) Special data may be processed in cases specified in Article 6, or if 

a)  the data subject consents to it in writing; 

b) – in case of the data specified in point a) of indent 3 of Article 3 – such processing is necessary for the implementation of an international agreement promulgated in Act of Parliament or is provided for by an Act of Parliament in order to enforce a fundamental right enshrined under the Fundamental Law, or in the interests of national security, prevention or prosecution of crime, or in the interests of national defence, or 

c) – in case of the data listed in point b) of indent 3 Article 3 – it is ordered by an Act of Parliament for public interest-based purposes.

On the one hand the provisions of the Info Act prescribe that the consent of the data subject for the processing of special personal data shall be given in writing – hence it shall be explicit and recorded.

On the other hand the mandatory data processing of special data – including personal data concerning racial origin – listed in point a) of indent 3 of Article 3 is restricted to certain purposes based on the public interest.

Among these interests the most relevant regarding the implementation of International Covenant on Civil and Political Rights is the following: ‘in case such processing is necessary for the implementation of an international agreement promulgated in Act of Parliament‘. Since the Covenant is promulgated by Law-Decree No. 8 of 1976 that is, according to the Hungarian legal traditions and the interpretation of the Constitutional Court, equivalent of an Act of Parliament, even the collection and processing of special categories of personal data shall be deemed to be lawful if it is necessary for the implementation – including the monitoring and evaluation of programmes concerning this implementation – of the Covenant.

As regards point b) of indent 3 Article 3 mandatory data processing shall be based on public interest subject to the necessity-proportionality test.

The above mentioned provisions of the Info Act allow the processing of personal data based on either the consent of the data subject or a statutory rule reflecting public interest. The Info Act, in line with the relevant EU aquis
 also takes account of the interest of the data controller while ensuring the fundamental right to the protection of personal data of the data subject.
Article 6 (1)  

(1) Personal data may also be processed where the consent of the data subject is impossible to be obtained or to obtain the consent would incur disproportional costs and the processing of personal data is necessary in order to

a) comply with a legal obligation imposed on the data controller, or 

b) enforce a legitimate interest of the data controller or a third party provided that the enforcement of such an interest is proportionate to the limitations imposed on the right to the protection of personal data. 

Thus according to these provisions personal data of an individual may be lawfully processed subject to the following conditions:

1. the consent of the data subject is impossible to be obtained [e.g. because the address of the data subject is unknown to the data controller] or it would entail disproportionate cost to obtain such consent [e.g. because the data processing concerns a massive amount of individuals];
2. the data processing is necessary either to

a. fulfil a legal obligation (be it statutory or contractual) 

b. enforce a legitimate interest of the data controller or a third party;

3. if the data processing is based on point b) of Article 6 (1), the interest of the data controller shall be counterweighed with the right to the protection of personal data of the data subject and the limitation imposed on this right shall be proportionate to the importance of such interest.

All of these conditions shall be fulfilled by the data controller and the burden of proof concerning the fulfilment of these conditions also lies on the data controller
. It is also worth mentioning that in case of data processing based on Article 6 (1) the entirety of the rights of the data subjects (the right to information on the data processing, the right to rectification and erasure, the right to legal remedy, the right to compensation) are provided for by the Info Act. 

Article 6 (5)

(5) Where personal data was collected with the consent of the data subject, the data controller may – unless it is otherwise provided for in an Act of Parliament – process the collected data in order to

a) comply with a legal obligation imposed on the data controller, or 

b) enforce a legitimate interest of the data controller or a third party, provided that the enforcement of such an interest is proportionate to the limitations on the right to the protection of personal data

without having to obtain any additional special consent, even after the data subject withdraws their consent.

Article 6 (5) of the Info Act is designed for data processing operations where the consent of the data subject was given prior to the collection of the processed personal data but further processing of the collected data is necessary based either on a legal obligation burdening the controller or a legitimate interest of the controller or a third party. 

The conditions of the lawful data processing, including the balance of interest test, are the same that are enshrined in Article 6 (1), save that the provisions of an Act of Parliament may prohibit such processing in certain cases where the protection of rights of the data subjects makes such a prohibition necessary.

To sum it up, the above mentioned provisions of the Info Act offer various opportunities for lawful data processing of personal data provided that these processing operations do not limit the data subjects’ rights unnecessarily and disproportionally.

Hence the processing of personal data related to the monitoring of the implementation of the Covenant shall be deemed lawful – even in case of special categories of personal data – if the conditions laid down in Article 5 and 6 of the Info Act are properly fulfilled.

Paragraph 15:
(i) Revision of the conditions of the alien-policing detention carried out in autumn 

2012
In autumn 2012, the Hungarian Government revised the conditions of alien policing detention with view to defining more clearly the conditions of such detention. Changes were introduced by Ministerial Decree No. 76/2012 (XII.19) entered into force in January 2013.

The modifications concerned inter alia the detention of asylum-seekers introducing significant changes in the legal framework and the practical implementation. Accordingly, if the asylum application was submitted before the deportation of an asylum seeker, he/she shall have the right to remain in the territory without being detained. This procedure is applied in case of persons taken back under the Dublin procedure, that is, until the person applying for asylum does not have merit examined application, the immigration authority shall suspend the procedure for expulsion and detention will not be ordered.  
Moreover, several changes were made to the regulations related to the implementation of alien policing detention, including the clarification of exercising the rights and fulfilling duties of foreigners settled in guarded accommodations. In this scope, the internal rules of the detention facilities and regulations of the complaints mechanism were also specified. In addition, the legislation was completed with special rules for persons with special needs as well.

From 1 January 2013, there is no legal basis for detain asylum-seekers in Hungary, moreover the detention of asylum-seekers has been discontinued in practice from late autumn 2012. A new, specific regime the asylum detention was introduced by the Act No. XCIII of 2013 which entered into force on 1st July 2013. The asylum detention is applied as measure of last resort, to ensure the presence of the asylum-seeker in the asylum procedure and to prevent asylum-shopping, which is completely separated from the alien policing detention.

(ii) Measure taken in the context of March 2012 Plan of Action to support to improve 
the conditions of alien policing detention
As a result of the implemented March2012 Plan of Action, Ministerial Decree No. 76/2012 (XII.19.) introduced several changes regarding the conditions of alien policing detention which entered into force on 1 January 2013. The modifications defined more clearly the rights and duties of the detained foreigners in particular their exercise and fulfilment in connection with the internal rules of the guarded accommodations. The complaints mechanism also became more precise by the amendments. Besides, the special needs of detainees are much more highlighted and taken into account during the alien policing detention.

(iii) Countries identified as “safe” in the Asylum Act
Article 14(2) of the Fundamental Law of Hungary declares that no one shall be expelled or extradited to a State where he or she would be in danger of being sentenced to death, being tortured or being subjected to other inhuman treatment or punishment. In line with the International Covenant on Civil and Political Rights it is the responsibility of the refugee authority to determine whether a particular country is safe or not from an asylum perspective.

The Country of Origin Information Centre maintained by the refugee authority (Office of Immigration and Nationality) helps to determine whether the applicant for refugee status or subsidiary protection has well-founded fear of persecution or serious harm and whether a country is considered as a safe third country in case of asylum-seekers, refugees or beneficiaries of subsidiary protection.

According to the Asylum Act (Act No. LXXX of 2007) the refugee authority cannot reject an asylum application on the sole reason that the applicant stayed or travel across a safe third country. Moreover, the conditions on certain connections between the applicant and a third country laid down in the Asylum Act (Article 51 paragraph 3) fully comply with the requirements of nationality.
It has to be added that since the end of 2011 in accordance with the relevant human rights case law and practice, Hungary does not apply the principle of a safe third country at all, therefore the inadmissibility of an application cannot be based on this ground. Consequently Hungary does not have a list of safe third countries.

Regarding asylum seekers from Somalia and Afghanistan:

In the case of asylum seekers from Somalia, Hungary applies the principle on non-refoulement in every case where no further international protection is given.

In the case of asylum-seekers from Afghanistan Hungary makes decisions on a case-by-case basis examining the individual circumstances. In 2012 in around 2/3 of the cases where decision on the merit was taken no international protection was given also, neither the principle of non-refoulement was applied. In around 1/3 of the cases where a decision on the merit was taken, Hungary decided to grant international protection or decide the non-refoulement of the applicant.
Paragraph 18:
Training of judges, magistrates and prosecutors:
The training of judges, court leaders and other persons participating in the judicial service (clerks, trainee judges, other judicial employees), as well as partly the training of prosecutors are performed by the Academy of Justice, which operates within the organization of the National Office for the Judiciary. Hungary considers it extremely important to continuously train the judges and judicial employees, with regard to the fact that this contributes to the improvement of the efficiency of procedures and to high quality rulings. The continuous training of judges is not only a possibility, but also an obligation, since § 45 of the Act No. CLXII of 2011 on the Legal Status and Remuneration of Judges (hereafter: Act on the legal status and remuneration of judges) declares that judges are obliged to participate in regular, free-of-charge trainings necessary for the practice of the judgmental activity, and to certify regularly the fulfilment of the training requirements published in the regulation issued by the President of the National Office for the Judiciary to the person exercising the employer’s rights. The importance of the training is also shown by the fact that the Act on the legal status and remuneration of judges declares that in case a judge fails to fulfil his/her training requirements due to his/her own fault, his/her inspection must be ordered extraordinarily, and he/she may not submit his/her application for a higher judicial position. With regard to the law unification efforts of the European Union, as well as to the increase of the number of cases with international relevance, an increasing interest is shown towards the foreign and language trainings. The Act No. CLXI of 2011 on the Organization and Administration of Courts (hereafter: Act on the administration and organization of courts ) declares that the President of the National Office for the Judiciary may conclude an agreement with the minister responsible for the judiciary about judicial and international trainings realized in the framework of the Academy of Justice.

For the purpose of modernizing and making the training system of the prosecution service more effective, as well as for the sake of preparing at a high quality level the prosecutor trainees and clerks for the prosecutor profession, the Hungarian Training Centre for Prosecutors (Magyar Ügyészképző Központ, hereafter: MÜK) operates in the framework of the personnel, further training and administrative department of the Office of the Prosecutor General. The Prosecutor General ordered the establishment of the MÜK in the Decree of the Public Prosecutor No. 14/2005. (ÜK.9.). Its tasks consist of contributing to the training and of the prosecutor trainees and to their preparation for the bar exam, managing the training for the prosecutor profession, organizing professional-methodological further trainings for the prosecutors involved in education (lecturers, educational prosecutors, instructors), as well as publishing educational materials, and scientific publications. 

The Training Council is the professional managing and strategy-forming body of the MÜK. The high quality of the trainings organized by the MÜK is ensured by the fact that the educational tasks are performed by leaders and colleagues of the prosecution service with great professional experience and theoretical background, and that the director of the MÜK may invite external experts to participate in the trainings.

Trainings of judges, other persons participating in the judicial service and prosecutors are varied, and practically cover all areas of the law. There are specialized trainings for certain type of crimes, which deal with the specific questions of these crimes. Furthermore there are trainings, which prepare the participants to be able to manage certain situations and human conducts, for example: „Psychological training related to the psychological technic of the ostentatious and unexpected conducts in the courtroom and the management of the aggressive mood and the public.” In our view, it can be concluded that the trainings of the judges and prosecutors provide a high level education and effect not only the extension of the professional legal knowledge, but also help to the participants to be able to detect certain situations and problems and to manage them properly.

� See e.g. decisions 20/1990. (X. 4.) AB határozat and 15/1991. (IV. 13.) AB határozat 


� The definition of ‘consent’ is provided for by point 7 of Article 3 as ‘any freely given specific and informed indication of the data subject’s will, by which they unambiguously agree to the full processing of their personal data or to the extent of specific operations’.  


� ’(1) Personal data may exclusively be processed for a specific purpose to exercise rights and fulfil obligations. Data processing must at every stage comply with the objective of the data processing; data must be collected and controlled in a fair and legal manner.  


(2) Only personal data essential and suitable to achieve the purpose of the processing may be processed. Personal data may only be processed to the extent and for the time required to achieve the purpose.’


� Article 5 (3)


� According to point 3 of Article 3 ’special data’ are:


a)	personal data concerning racial origin, nationality, political opinion or party membership, religious or other philosophical belief, membership in an interest representation organisation, sex life;  


b)	personal data concerning health, addiction, as well as criminal personal data.’





Criminal personal data are defined by point 4 of Article 3 as ‘personal data relating to the data subject if the data concerns his or her criminal conviction or is generated in the course of or prior to the criminal proceedings, in connection with a criminal act or criminal proceedings at the bodies authorised to conduct criminal proceedings or to detect a criminal act, as well as at penal institutions’.    


� Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data (Article 7)





� According to Article 22 (2) ’the data controller shall be obliged to prove that the data has been processed in compliance with the relevant legislation’.
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