
STATUS OF INDIGENOUS COMMUNITY BROADCASTING IN CHILE: THE CASE OF RADIO KIMCHE MAPU OF PUQUIÑE VALLEY

EXECUTIVE SUMMARY

The International Convention on the Elimination of All Forms of Racial Discrimination compels the state to remove all obstacles in fact and in law, which prevent the exercise of indigenous peoples' rights under conditions of equality.

The possibility that indigenous peoples carry out broadcasting projects makes it possible for them to exercise various Human Rights, especially freedom of expression, cornerstone in a democratic society. Broadcasting projects also allow indigenous communities to preserve and promote their culture, customs and language.

The Mapuche media outlets and community radios in particular, have limitations to their development and to fully exercise their rights. Chile is one of the countries that applies criminal law to unauthorized broadcasting. According to the General Telecommunications Law, stations that broadcast without a license are punished with imprisonment, equipment confiscation and fines. Moreover, the law allows revoking their licenses indefinitely when they break the restrictive rules in force regarding signal power, advertising, antenna height, delivery of contents in network with other stations, among other situations.

The Community Radio Law enacted in 2011, does not take into consideration the international agreements signed by Chile, and this applies especially to indigenous media.

The broadcasting regulations in Chile include three figures. The two most important for this report are the "general" and the "community" radio stations. To operate in a "legal" way, both kinds of radio stations must have a concession from the State following a public tender. The problem, however, is that the opening of public contest is subject to an "application" from an applicant with a technical report which effectively prevents an indigenous community from accessing a "General" or at least a "Community" radio frequency.

In addition, the "Community" frequencies have serious constraints regarding radial power, financing, and presence on the FM dial, making it even more difficult to develop indigenous radio. The incentive in this situation is to broadcast without permission, which is punishable with jail under Chilean law.

Radio Kimche Mapu went through all the difficulties described, and could not access the FM dial despite having great importance to its community. It was also subject to criminal prosecution for illegal transmission from the General Prosecutor’s Office, but the process was terminated due to its low social connotation.

Not having a clear policy to support indigenous broadcasting and maintaining a poor legislation, are indicators that the state is failing to meet its obligations to promote the rights of indigenous communities, thus violating the Convention.
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PART I: INTRODUCTION

1. This is the first time that organizations dedicated to advocate for the right to freedom of communication and expression, are determined to obtain and expand field information on the human rights violations against Mapuche radio and media outlets, in order to issue reports and complaints on violation of Human Rights of indigenous communities on the occasion of the review to the State of Chile under the Committee on the Elimination of Racial Discrimination.

2. The following organizations participated in the observation mission conducted on January 25 - 27, 2012: World Association of Community Radio Broadcasters (AMARC), Mapuexpress Editorial Collective, Pro Bono Chile Foundation, and the South American Union of Correspondents Associations. Furthermore, it had the collaboration of the Latin American Coordination of Film and Communication of Indigenous Peoples (CLACPI) and the Center for Public Policy and Rights of Indigenous Peoples (CPPDI). 

3. The presentation of this report was conducted by the World Association of Community Radio Broadcasters AMARC ALC, with support and advice from the "IFEX-ALC," Latin American and Caribbean Alliance of 19 member organizations of IFEX, the "International Human Rights Network" (RIDH) based in Geneva, and the pro bono work of Rivadeneira, Colombara, Zegers Lawyers, Santiago, Chile.

4. The demands of the Mapuche people have focused on land restitution claims and full exercise of their rights as a people. These actions take place in a framework of constant disproportionate use of force by the Chilean uniformed police. Advocacy organizations for children and adolescents
 have raised allegations of rights violations in these communities, ranging from violent raids, overuse of choking tear gas in child and adolescent population, arbitrary detention, among other irregularities committed during police operations
.

5. In the context of Mapuche land claims, in 2010, the UN Special Rapporteur on the Rights of Indigenous Peoples, James Anaya, sent communications to Chile on allegations of human rights abuses against Mapuche communities in the context of land claims. Furthermore, in his report to the Human Rights Council A/HRC/15/37/Add.1, of September 15, 2010, with respect to Chile, said:

"[...]Moreover, there are also disturbing allegations received about prosecutions of Mapuche communicators whose computer equipment have been seized for publishing, communiqués concerning the conflict situation in their blogs and websites, that could constitute a violation of the right of freedom of expression." (Par. 160 - Unofficial Translation).

6. In the said report, the Rapporteur specifically recommended the State of Chile to:

“Safeguard the right to freedom of expression of organizations, journalists and indigenous people 

i) With respect to the issue of freedom of expression, on the cases mentioned on the matter, there was no violation of rights or liberties, but judicial proceedings under the law and privileges of state entities. The most unrestricted freedom of expression for all citizens, including organizations, journalists and indigenous people governs in the country. (Par. 166(i)– Unofficial Translation)”

7. At the monitoring mission, which included visits to the Mapuche community radios Werken Kvrvf, Isla Huapi, from La Araucanía Region, and, Kemchi Mapu and Agrupación de Radios Comunitarias de Lanco, both from the Region of Los Rios, it was found that the Mapuche communicators showed concern for the actions of public officials who hinder the exercise of freedom of expression, specifically the right to information, due to constant arrests and seizure of equipment to Mapuche and non-Mapuche media reporters during the exercise of their professional work.

8. From the monitoring mission, it was evident that the situation of the Mapuche radios is even more complex in the uneven and concentrated media system that operates in Chile that promotes inequitable access and use of radio and TV broadcasting frequencies.

9. The situation previously mentioned happens for several reasons:

i. Mapuche organizations and journalists denounce criminalization of independent media in favor of the Mapuche cause, which in practice often means that they avoid informing on certain matters to avoid police prosecution or judicial proceedings against indigenous leaders and communities involved in land claims. As mentioned by Alfredo Seguel of Mapuexpress Association: "We are very concerned about the criminalization suffered by many people from the independent media. We are monitored by the government intelligence sectors and have suffered computer attacks. We are concerned about the information blockade.”

ii. There is no special policy to promote the development of indigenous radios that ensures their advancement in vulnerable and isolated communities, or promote and preserve their cultural heritage. In the case of Werken Kvrvf radio, for example, a defective computer prevented the station transmission. In this context, this radio station has assumed challenges such as maintaining Mapudungún as a traditional language and rescuing traditions for new generations, as acknowledged by radio leader Sofia Huenchucoy: "We will not forget our customs; we want to continue living as before. Now we have more possibilities to convey to people, because we used to be more timid. Now we can talk and take the microphone".

iii. However, the situation of violations also affects the condition of Mapuche women broadcasters who are also leaders. Sofia Huenchucoy had to assume the management of the radio in the absence of her nephew, the director of the station, which also meant to jump-start the radio again. Furthermore, Mireya Manquepillan, director of Kimche Mapu radio and the Association of Community Radio Broadcasters of Lanco, criticizes the police and judicial action against her, not only for being Mapuche but also for being a woman radio broadcaster and director of a station persecuted for functioning without a concession: "Is it because I am a woman that they persecute us so much? The persecution we are suffering is unfair," she said. 

10. All of the above was obtained in the observation mission and the work of various organizations of freedom of expression and communication. It is the context in which the problem we are presenting is developing, regarding indigenous community broadcasting as an exercise of Human Rights.

PART II: REPORT ON INDIGENOUS COMMUNITY BROADCASTING

Preliminary Considerations

1. The International Convention on the Elimination of All Forms of Racial Discrimination (CERD), adopted on December 21, 1965 by the General Assembly of the United Nations, entered into force on January 4, 1969, and was ratified by the State of Chile on October 20, 1971. Therefore, from that moment, the State has been bound to submit its action and adapt its domestic law to the provisions of this international treaty.

2. 41 years have passed since the CERD entered into force, and the Chilean state is still in debt regarding racial discrimination, especially with indigenous communities.

3. Despite the long entry into force of this Treaty for the State of Chile, its performance regarding the communication rights of indigenous peoples has not been addressed in a comprehensive manner, nor has it provided real access of Mapuche indigenous peoples to community media. The lack of access to their own media outlets has a negative impact on various human rights such as freedom of expression, the right to participate in public affairs, and the right to culture and languages.

4. This report will mainly focus on the difficulties faced by the Mapuche communities to access community radio and media in general, that is, in the real possibility for indigenous peoples to use the radio spectrum in order to exercise the rights protected by the CERD. In addition, we will discuss the situation of Kimche Mapu Radio, a station run by a Mapuche community that exemplifies the situation of violations that exists against indigenous broadcasting.

5. The structure of this document is as follows: The importance of access to broadcasting as an exercise of the rights of Indigenous Peoples, the Legal Framework for Community Broadcasting in Chile, the situation of Kimche Mapu Radio, Conclusions and Recommendations.

Exercise of Rights of Indigenous Peoples through Radio Broadcasting

6.                 Radio broadcasting as a means of exercising freedom of expression and access to information is, in turn, a means to exercise various human rights recognized in international covenants on human rights and regional conventions, specially the right to freedom of expression, in its both dimension of imparting and receiving information.

7. Article 19 of the Universal Declaration of Human Rights states that:

"Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers."

8. Article 19 of the International Covenant on Civil and Political Rights and Article 13 of the American Convention on Human Rights address the matter similarly.

9. The exercise of freedom of expression, as addressed by international instruments on human rights, not only includes the right to express opinions, but the right to receive ideas by any means. The term "any means" clearly includes broadcasting. 

10.             Freedom of expression, as stated in repeated cases by the Inter-American Court of Human Rights and the United Nations bodies, is the cornerstone of a democratic society. Free dissemination and reception of ideas and opinions is essential to generate a real public debate and accountability from public authorities, among other positive consequences. 

11. The possibility of access to the media by indigenous communities enables them to directly strengthen the exercise of their rights and actively participate, consult and be consulted. In many cases indigenous broadcasting is done in their own languages.

12. This is referred to in Article 16.1 of the "United Nations Declaration on the Rights of Indigenous Peoples" which provides:

"Article 16.1. Indigenous peoples have the right to establish their own media in their own languages and to have access to all forms of non-indigenous media without discrimination."

13. In turn, the UNESCO Universal Declaration on Cultural Diversity in its Article 6, states:

“(...) Freedom of expression, media pluralism, multilingualism, equal access to art and to scientific and technological knowledge, including in digital form, and the possibility for all cultures to have access to the means of expression and dissemination are the guarantees of cultural diversity”.

14. Moreover, the Special Rapporteur on the Rights and Fundamental Freedoms of Indigenous Peoples, Mr. Anaya, on the occasion of the International World Day of the Radio in 2012, praised the key role performed by indigenous community radio stations for pluralism, media and linguistic diversity, as they collect information and contents that gather different views from their communities
.

15. During his visit to Chile, the Special Rapporteur Rodolfo Stavenhagen, recommended 
:

Indigenous communities and peoples should have the facilities and support they need if they are to have full access to the mass media (the press, radio, television and Internet); it is therefore recommended that the country’s main media organizations, together with the university faculties concerned, should offer courses and seminars with a view to finding new means of access to the media for indigenous communities.

It is also recommended that the existing media should redouble their efforts to give broad, balanced and fair coverage of the needs and situation of indigenous peoples and of the social conflict in indigenous regions.

16. These recommendations were repeated by the Special Rapporteur, James Anaya, in his official visit to Chile conducted in 2009
.

17. According to the data produced by the latest surveys, 89.4% of people under the age of 18 declare not to speak or understand the language of their people
. This data contrasts with the weak policies implemented by the Chilean government in this matter. Mapuche associations have consistently claimed the need for official recognition of their language, "which would favor its promotion in the media”.

18. The previous data is particularly important because, according to the Convention on the Rights of the Child, children and adolescents should have the right to freedom of expression, protection of their linguistic needs and cultural identity, as well as to learn their mother tongue. As will be seen, the State has failed its mandate by not providing guarantees for indigenous radio broadcasting. 

19. Considering that indigenous peoples are first and foremost a vulnerable group, historically discriminated against, states can not only refrain from imposing obstacles to the exercise of the right to freedom of expression, but must "ensure" that the right can actually be exercised through all available measures and affirmative actions from the government, as permitted by Article 1.4 and mandated by Article 2.2 of CERD.

20. There is an unquestionable international consensus asserting that vulnerable groups, particularly indigenous peoples, require special measures by the state for the full enjoyment and exercise of their human rights.  

21. Furthermore, this Committee has urged State parties in its General Recommendation No. 23 of 1997 concerning indigenous peoples, to ensure that members of indigenous peoples have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent; and "Ensure that indigenous communities can exercise their rights to practice and revitalize their cultural traditions and customs and to preserve and to practice their language”.

22. Specifically referring to the Mapuche people, which is primarily a vulnerable group, the Human Rights Commission –using other international sources-, has established that:

"The social and economic conditions of the Mapuche indigenous people are poor, and generally worse than those of non-indigenous people of Chile, as indicated by various international human rights protection agencies. Socio-economic conditions of the Mapuche indigenous people in Chile have been associated by various organizations and experts to gradual loss of its territory and the deterioration of the environment, which operate as factors causing progressive impoverishment of the population" (Unofficial Translation).

23. The development, access, and coverage of indigenous radio broadcasting are essential to the exercise of freedom of expression, which involves the preservation of culture. Community radio is a real mechanism of participation in the public life of a community, which also happens to be a vulnerable group of concern.

24. In this case, the inexistence in Chile of effective specific measures to promote or ensure the actual participation of indigenous peoples in community broadcasting, creates de facto discrimination that prevents the exercise of other rights under international law.

Legal Framework for Community Broadcasting in Chile

Regulation of Radio Broadcasting

25.             It is important to note that the legal regulation of broadcasting in Chile has a markedly economic orientation, without an approach based on international human rights principles. The Chilean legal framework conceives the issue of broadcasting mainly as a business, without considerations on how it permits and facilitates the exercise of fundamental rights, especially in the case of indigenous peoples. This is reflected in current regulations, particularly in the 1982 General Telecommunications Law N° 18.168 (LGT).

26. The law, in Article 6, assigned the implementation and control of the LGT and its regulations to the Ministry of Transport and Telecommunications (MTT), in addition to the technical interpretation of the rules governing telecommunications. The specialized agency within the MTT which perform these functions is the Department of Telecommunications (SUBTEL).

27. Regarding radio broadcasting, the LGT regulates the so-called free reception, where the commercial radio stations on the FM dial are typically inserted. Moreover, Law No. 20.433 of May 4, 2011, that creates the citizen community broadcasting services, also creates a special category of radio stations with community content.

28. Chilean legislation foresees three radio categories
, a general one with a sub-category and a special one:

- Free reception telecommunication services or radio broadcasting, whose broadcasts are intended for free and direct reception by the general public. These services include sound transmissions, television transmissions, or any other types.

- Minimum Coverage Broadcasting Services, is a sub-category of the above and are broadcast services constituted by a station whose signal strength generally does not exceed the maximum of 1 watt, within the range of 88 to 108 MHz (FM dial).This residual category is only applicable for licenses already granted, as it was replaced by the category of community and public broadcasting services. 

- Citizen community broadcasting services are broadcasting services regulated by a special law (Law 20.433) that are constituted by a station whose signal strength is 1 watt minimum and maximum 25 watts. They have a limited bandwidth that ranges, as a rule, from 107.1 to 107.9 MHz (FM band), with exceptions in certain territories, which in any case do not exceed the range of 105.9 to 107.9 Mhz. Moreover, to fit under this law, the applicant organization must have a community purpose, such as unions or indigenous associations.

29. Law 20.433 (Article 2) which provides the citizen community service category, also provides that the State must issue a regulation to regulate and guarantee that SUBTEL ensures "equitable access to concessions, of all social sectors, and the optimal use of the radio spectrum that they had been assigned, according to technical parameters, avoiding any kind of interference or overlap with other telecommunications services". The existing regulation, the Supreme Decree 211 of 2011, does not provide for special measures, referring to the abovementioned laws.

30. Below, we will review the free reception services concession regulation, and will compare it with the community broadcasting services. This will show the apparent disadvantages in community broadcasting in general, and particularly for indigenous peoples. 

Broadcasting Services Concession Regulation

31. The use of the radio spectrum is conditional upon obtaining a telecommunications concession, permit or license from the State. Especially for radio, you need a concession granted by a Supreme Decree, namely an administrative act issued by the Presidency of the Republic (Article 8 LGT). The law reaffirms this right stating that "any person may apply for concessions and permits in the form and manner prescribed by law". Clearly, the manner and conditions for obtaining a concession refer both to the general requirement established by law, and the regulations established by the MTT.

32.            A radio broadcasting concession should be awarded by public tender, with previous request for carrying out this procedure, according to the requirements imposed by the LGT, and MTT Decree No. 126 of April 1, 1997.

33.             Thus, the concession regulation involves several steps; first, you must obtain a certain frequency before the administrative authority. This "public tender request" is regulated in Article 11 of Decree No. 126, stating:

"Applications must clearly specify, at least, the type of service, the frequency of interest, in order of preference, the radiated power, the estimated location of the transmitter site, and the approximate service area. The feasibility of the requested frequency is assessed in accordance to these elements, and the absence of these elements determines the rejection of the request."

34. The concession application process in practice is highly technical and must be done by a professional. The market cost of such studies is high and almost impossible to pay for people not related to business or entrepreneurs, as this is approximately US$ 9,000. As explained above (supra par. 17), Mapuche indigenous communities in general are extremely poor. 

35. Subsequently, once SUBTEL has received all the applications, it should call to a public tender on all the requested concessions. The frequencies that are excluded by technically founded resolution are declared not to be available.

36. To enter the public tender, "…a technical project should be provided with the detailed breakdown of the facilities and operation of the requested concession, the type of broadcast, the service area, deadlines for completion of works and initiation of Service and other prerequisites mandatory by the laws and regulations. The project will be signed by an engineer or technician in telecommunications". Finally, the concession will be awarded, according to the law, "to the applicant, whose project clearly responds to the public tender, offering the best technical conditions to ensure optimum transmission or excellent service." As noted, the cost of having the assessment of a professional is expensive for an ordinary citizen; its value is approximately US$ 9,000. 

Community Radio Broadcasting Concession Regulations 

37. The concession in community broadcasting services is governed in substance by the method described above, including the procedure for application for public tender. In other words, community projects must request the opening of public tender, assuming the technical costs that proceeding entails.

38. The allocation criteria are similar to those in the overall system, awarding the frequency to the project that ensures better transmission, excellent service and "the due fulfillment of community, social or cultural information purposes for which the concession is requested". In case of a tie, the frequency will be assigned by lot.

39. Indeed, unlike the general system, there is a content-oriented approach and 'community' purpose. 

40. Article 9 of Law No. 20.433 establishes a restriction on who can own a broadcasting concession, stating that only nonprofit organizations can own one, bringing together trade unions, indigenous organisations, farming communities, religious organisations, municipal corporations, universities and others. Under the concept of citizen or community broadcasting, it fits public, religious and community projects as such.

41. Importantly, indigenous peoples, constituted as indigenous organisations, "compete" with various organisations in a highly restricted radio spectrum.

"General" Broadcasting and "Community" Broadcasting

42. Besides the differences in the concession regime, there are substantial differences in the operation and "exploitation" of broadcasting concessions between "general broadcasting" and "community broadcasting". The three major differences are:

43. Range on the FM dial: Chilean FM goes from 88.1 to 107.9 MHz, and a "general" radio is eligible for any available frequency from 88.1 to 106.9 MHz, while "community" radio can only qualify for an available frequency from 107.1 to 107.9 in the whole country (with some exceptions like Santiago that allows from 105.1 to 107.9). This separation in practice allows only 1 or 2 community radios to function in a given territory; this is about 5% of the use of the FM dial.

44.             Using the FM dial is extremely important, since the AM dial is deprecated, and AM transmission costs are extremely high for any community organisation. Moreover, AM receivers are increasingly difficult to acquire, FM receivers being widely distributed.

45.             Power: While the general telecommunications law and its technical implementing regulations in Chile allows commercial radiated power up to 100,000 watts on the AM dial and 10,000 watts on the FM dial, the law limits community radio to 25 watts, 30 watts if indigenous community radios, and 40 watts if border radio stations. Therefore, in the best case scenario, FM signal strength in "General" radio stations is 250 times stronger than in "Community” radio stations.

46. An emission of 25 watts in rural areas, where there is great dispersion of the community and extent of territory, is in most cases inadequate.

47. Funding: The law states that community radio stations are only allowed to issue "trade references"
 but not advertising. This implies that the main means of subsistence for community radios are donations or volunteering, making it extremely difficult to maintain the station.

48. The legislation confuses the term "nonprofit" with the idea that community radio stations cannot receive funding for the provision of a service, aimed towards maintaining the community broadcasting.

49.             The concept of "nonprofit" organisation as understood in our legal tradition and national law, are the organisations that do not aim at economic gain, therefore the profits generated are not allocated among its partners, but are intended to be reinvested for its corporate purpose. Community radio stations are not allowed to get resources in any way, even when they do not have the intention to allocate the resources or profit of its activities among its founders or members. 

50. Therefore, and considering this legal context: In order to obtain a concession it is necessary to make a reasoned request, enter a legal tender, compete with other projects for 1 or 2 community frequencies. In addition, the concession has minimal coverage and has no real opportunities to subsist, thus a community radio project is currently unfeasible or hard to maintain. 

51.             In consequence, it is confirmed that the current regulations of the State of Chile are oriented almost exclusively to "general" commercial broadcasting, and towards commercial exploitation, without a human rights or community perspective, as it should be established for the case of indigenous and community radio stations. State initiatives are few and not very effective. A special legal framework and economic incentives are necessary to promote the creation and support of indigenous community radio in Chile. Furthermore, a procedure to facilitate the granting of licenses should be put in place, not leaving the possibility of opening new frequencies only in the hands of business groups or business initiative.  

52. According to the national regulations in force, community radio stations, such as indigenous radio stations, have a residual or secondary character, allowing for few mechanisms or legal options for a project such as Kimche Mapu to be feasible.

53. The existing regulations in the current context encourage "illegal" broadcasting, an activity not only criminalized in Chile, but that also poses serious risks to the legitimate exercise of freedom of expression.

Criminalization of unauthorized broadcasting

54. The use of the radio spectrum is subject to prior authorization by the administrative authority. This leads to heavy penalties when audio signals are transmitted without permission.

55. In that sense, the LGT in Article 36 B, letter a) provides:

Article 36 B.- Commits public offense:

a) The person who operates or exploits telecommunications services or facilitates free reception or broadcasting without permission from the appropriate authority, and the person who permits the operation of such services or facilities in his domicile, residence, dwelling or conveyance. The penalty shall be imprisonment in its minimum to medium degrees, a fine of five hundred tax units, and confiscation of equipment and facilities.

56.             The penalty for this violation is coupled with imprisonment ranging from 61 to 540 days in prison in addition to fines and confiscation of equipment. The penalty has no regard for the power of the "illegal" emission, if a radio signal already given in concession was usurped, or if it caused damage to other emissions.

57. Article 36 B, for all purposes in the context of indigenous peoples, is a sanction to the exercise of freedom of expression, and in the context of indigenous peoples in Chile, is particularly acute. The criminalization of this act of free expression is overtly disproportionate and severely discourages the exercise of communications by indigenous peoples.

58. In the same vein, the UN Special Rapporteur on Freedom of Expression, in his report on Mexico, said:

“44 […] The lack of clear and simple proceedings to obtain a frequency generates uncertainty among applicants on the proceeding, the requirements, and the time in which their request will be decided. The Federal Government has closed some community radio stations according to a legal framework that does not follow international standards. The Special Rapporteur is concerned about the criminalization of unauthorized community radio stations. The use of an unauthorized frequency should not constitute a crime, but an administrative offence.” (A/HRC/17/27/Add.3 10 May 2011 - Emphasis added) (Unofficial translation).

The requirements are excessive for indigenous radio stations

59. For an indigenous community radio station to effectively function, it should necessarily opt for a "general" or a "community" radio frequency. Clearly an indigenous community can only apply to the "community" frequency, yet it still meets the following constraints: 

- Need to request the frequency opening. 

- Inability to access adequate signal strength. 

- Prohibition of receiving income for advertising.

- Limitation on access to the radio dial.

- Disproportionate criminal penalties for unauthorized broadcasting. 

60. It is practically impossible for a radio station to work in the context of a small indigenous community.

61. The legislation does not provide for any special measure that allows overcoming de facto and de jure obstacles to ensure that indigenous communities have access and may assert their right to freedom of expression and communication. Furthermore, it becomes an obstacle for them to access a fundamental means to maintain and disseminate their language and culture. 

62. All obstacles described above can be exemplified in the experience of Radio Kimche Mapu as will be explained.

The Situation of Kimche Mapu Radio

63. Kimche Mapu radio is a community radio station run by the Indigenous Association Kimche Mapu, an organization formed in accordance with the Indigenous Peoples Law N º 19.253, Incorporation Act No.58 of the associations’ registry CONADI (Government of Chile National Commission of Indigenous Affairs) Los Ríos Region. Tax number (RUT): 65.041.772-0; Legal Representative: IRIS MIREYA MANQUEPILLAN HUANQUIL I.D.12.744.442-0. It has 33 associates, mostly peasants of Mapuche origin, who in turn represent other organisations, such as sports clubs, senior citizens associations, production, women’s, and health associations, among others. 

64. Kimche Mapu radio began broadcasting in February 2011, through FM frequency 107.7, transmitting to 1300 peasants of the 5 Mapuche communities that live at the Puquiñe Lumaco Valley, Lanco village (Los Rios Region). Kimche Mapu transmits the only strong FM signal in that particular place.

65.             The community radio station has a programming focused on the defense and promotion of the Mapuche cultural identity, and the organized community in the area is actively involved. Its creation responds to the lack of media outlets that would address the issues and interests of the local population. 

66. The radio station did not have a permit to transmit despite being located in a remote location, being managed by an indigenous association, and having requested the authority to regularize their situation, since it began broadcasting.

67.             Importantly, the lack of a permit may be regarded as the responsibility of the regulatory authority of the State of Chile, SUBTEL, which in 2011 ordered the suspension of legal tendering for all community radio stations until the end of 2013, which prevents Kimche Mapu Radio from legalizing their transmissions. At that moment, the radio station decided to continue its transmissions, due to the demand and the need of the community. 

68. In this context of legitimate exercise of their right to freedom of expression through radio broadcasting, Mireya Manquepillán Huanquil representative of the Kimche Mapu indigenous association and Director of the Community Radio Station, was notified on October 13, 2011 by the Chile Investigation Police (PDI) of the summons of the Prosecutor of San José de la Mariquina for violating the General Telecommunications Law in Article 36 B, that establishes penalties for broadcasting without State authorization such as jail, seizure of equipment, prohibition to transmit, and fines. 

69. On November 15, 2011 the journalist was criminally charged
 before the Court of Guarantees of San José de la Mariquina, Los Ríos Region, Chile, accused of the crime of unauthorized radio transmission. Attorney Pamela Gonzalez Velasquez was the public defender provided by the State in the case.

70. On that occasion, Mireya Manquepillán turned down the alternative solution offered by the Prosecutor that implied an acceptance of the offense and suspension of transmissions, and the obligation to report before the local Police Court for a period of 6 months, compelling her to stay in the country.  The journalist said she would stand trial to assert her rights as a woman indigenous communicator. 

71. Afterwards, on November 30, 2011, the Public Prosecutor decided to apply the principle of opportunity in the case of Mireya Manquepillán, considering that there is no serious threat to public interest. This measure implies that the Prosecution concludes the investigation because it does not seriously compromise public safety and due to the low crime penalties established in law for that crime. However, the investigation is only concluded for the particular crimes investigated. The prosecutor is able to start another criminal investigation, if the journalist continues its transmission without authorization from the regulator.

72. The person who filed the complaint before the police against Kimche Mapu Radio, was a commercial broadcasting entrepreneur from a nearby community, that upon hearing of the application of the principle of opportunity, said in his station that he would not rest until the representative of the radio station was imprisoned, in this case Ms. Mireya Manquepillán, and the radio station was decommissioned.

73. After the application of the principle of opportunity, the station continued transmitting for a while, so it was likely to be the subject to another judicial procedure, causing clear censorship regarding freedom of expression and a disincentive to receive information from that particular indigenous community.

74. The absence of an adequate regulatory framework, lack of special support measures for the Kimche Mapu community and the disproportionate penalties, among other things, caused that the radio station directed by Mireya Manquepillán had to stop broadcasting for a while, affecting the indigenous community by failing to safeguard their culture and promote their language through this media outlet.

75. This situation was reported to the Special Rapporteurs of the United Nations, James Anaya and Frank La Rue, requesting their intervention within their authority.

76. Currently, with the support of organizations dedicated to the promotion and defense of Freedom of Expression and Broadcasting, Kimche Mapu Radio is opting for a "General" frequency. It is important that the State awards this frequency, because the community needs and requests the services provided by Kimche Mapu Radio as a media outlet.

77. It is important to note that the State of Chile, in its report to the Committee on the Elimination of Racial Discrimination of September 2012, does not make any specific reference to indigenous broadcasting, the exercise of the right to freedom of expression and information. or communication rights by indigenous peoples. References made ​​by the State about indigenous peoples, only cover four areas: participation and consultation, development of productive capacities, education, and protection of culture and identity
.

Conclusions: Breaches of the Convention on Racial Discrimination

78.             The situation described above, lack of clear regulations in line with international standards on broadcasting, violates various aspects of the Convention to the detriment of indigenous peoples, exemplified by the case of Kimche Mapu Radio.

79. Article 2.2 is breached because the State has not developed appropriate legislative, administrative or other measures to ensure the full enjoyment of their right to information and free expression of the indigenous peoples. On the contrary, indigenous communities themselves have to apply for frequencies, with a high economic cost, with no regulations or laws in place that promote or facilitate the access of indigenous peoples to community radio or media communication in general, and that are consistent with the current context of communities and their financial and economic conditions

80. In connection with Article 2.2, Article 5 letter d) viii) is violated
, or unreasonably limits the enjoyment of a means to exercise freedom of expression of indigenous groups, because it sets barriers of fact and law, such as low radiated power or inability to finance- develop a radio project with prospects of success and durability.


PART: III RECOMMENDATIONS:

Based on the observations made and aiming to improve the social role of Mapuche community media and defend their communicators, as well as achieving the implementation of the various international standards and recommendations made to the State of Chile by different bodies, we consider relevant the following recommendations for the State of Chile:

1. Draft, approve, and implement special measures which ensure that indigenous communities and other groups in vulnerable conditions can access and actually exercise the right to freedom of expression, and preserve their culture through broadcasting. This according to Article 2.2 of the Convention.

2. Draft urgent modifications to the current legislation on media communications and adapt them to international human rights standards, to ensure the existence and development of community and indigenous radio stations.

3. Make a revision of Law No. 20,433 on Community Services, in order to ensure the effective possibility of developing indigenous broadcasting projects. Specifically it should increase radiated power and access to the dial, and allow broadcasting project financing through advertising, as well as facilitating access to Internet and other media.

4. Repeal Article 36 B letter a) of the General Telecommunications Law that criminalizes community broadcasting without a license.

3. Give Mapuche people associations and communities, privileged access to radio and TV frequencies, in accordance with the provisions of the ILO Convention 169 and the UN Declaration on the Rights of Indigenous Peoples, regarding the right to access the media.

4. Implement development policies and invest public funds on campaigns aimed at promoting the Mapuche media, especially those who use the Mapundungun language, consistent with its obligations under the rules and recommendations of International Human Rights Bodies.

5. Guarantee the exercise of freedom of expression of Mapuche journalists, with proceedings according to law and ensuring access to justice, as well as establishing a public policy that facilitates internet access to indigenous communities. 

6. That the State of Chile to include in their reports to CERD special chapters dedicated to Indigenous media, as well as in other annual reports related to the implementation of the rights of indigenous peoples at the national level.

7. Give special attention to the situation of Mapuche women communicators as a result of the exercise of their right to communication.

8. That the State of Chile to report on the steps that will be taken to remedy the violation of the rights that Mapuche journalists have suffered through the closure of their radios. 

9. Consider that the mainstream media does not use the Mapudungun language in their publications, require the creation of public policies to deal with monolingualism and promote, protect and revitalize the Mapudungun language through the media.

10. Any reform must be accompanied by prior consultation with indigenous peoples, in accordance with ILO Convention No. 169.

11. Conduct training workshops for Mapuche journalists and reporters about the mechanisms and procedures for monitoring and promoting human rights, both in the OAS system and the United Nations, given that they lack legal advice to address situations of persecution and do not know the tools provided by the Inter-American and International human rights systems.
�	 Cf. Hearing before the Human Rights Commission, in session 141."Situation of Mapuche Children in Chile" requested by the Latin American and Caribbean Network for the Defense of the Rights of Children and Adolescents (REDLAMYC), NGO Network for Children and Youth of Chile (Chile Roij). Available at: http://www.oas.org/OASPage/videosasf/2011/03/CIDH_032511_SituacionNi% C3% B1ezMapucheenChile.wmv 


�	 Cf. INDH. Annual report on Police Actions and Human Rights. April 2013. Page. 56. Available at: � HYPERLINK "http://bibliotecadigital.indh.cl/bitstream/handle/123456789/512/informe-funcion-policial?sequence=4"��http://bibliotecadigital.indh.cl/bitstream/handle/123456789/512/informe-funcion-policial?sequence=4�


�	 Cf. Saludo del Relator Especial en el Día Mundial de la Radio. Available at: � HYPERLINK "http://unsr.jamesanaya.org/esp/declaraciones/saludo-del-relator-especial-en-el-dia-mundial-de-la-radio"��http://unsr.jamesanaya.org/esp/declaraciones/saludo-del-relator-especial-en-el-dia-mundial-de-la-radio�


�	 E/CN.4/2004/80/Add.3. Par. 85 and 86.


�	Report to the Human Rights Council, A/HRC/12/34/Add.6, September 2009.


�	CASEN Survey 2009. Cited at UNICEF. Incluir, Sumar y Escuchar. 2011. Pág. 24. Available at: � HYPERLINK "http://www.unicef.cl/unicef/public/archivos_documento/361/Incluir,_Sumar_y_Escuchar_WEB.pdf"��http://www.unicef.cl/unicef/public/archivos_documento/361/Incluir,_Sumar_y_Escuchar_WEB.pdf�


�	 IACHR. Norín Catriman et al. (Lonkos, leaders and activists of the Mapuche Indigenous Peoples)�Case 12.576, Chile. Par. 42. Available at: http://www.oas.org/es/cidh/decisiones/corte/12.576FondoEsp.pdf


�	 Defined in Article 3° of the LGT and in Law 20.433


�	 Defined in Article 3 of LGT and in Law 20.433


�	 In Chilean procedural law, the legal term is “formalized”, this means that the criminal prosecutor (Public Ministry), makes a formal accusation before a criminal judge, due to a conclusion gathered in a formal investigation that the crime requires a punishment.


�	 Par. 11. Report submitted by the State of Chile.


�	 In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights: 


	(...)


	d) Other civil rights, in particular:


	(...)


	viii) The right to freedom of opinion and expression;


	(...)






