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Joint Stakeholder Submission to the UN Committee on the Rights of Persons with Disabilities

Written Submission Related to the Consideration of the Periodic Report of Malawi

(29th session – 14 August - 08 September 2023)

Submitted by:
A. Centre for Human Rights Education, Advice and Assistance (CHREAA)
B. Irish Rule of Law International (IRLI)
C. Reprieve
D. Southern Africa Litigation Centre (SALC)

1) Authors
a. CHREAA was established as a not-for-profit non-governmental organisation dedicated to the promotion and protection of human rights. The establishment of the organisation followed Malawi’s history of oppression and human rights abuse. In the past years CHREAA’s work has focused mainly on key populations. In the past, the organisation documented serious violations of Malawi’s international obligations, including the breach of international standards on the prohibition on torture and other forms of ill-treatment.
b. Irish Rule of Law International (IRLI) is a non-governmental programme and an initiative of the Law Society of Ireland, the Bar of Ireland, the Law Society of Northern Ireland and the Bar of Northern Ireland, dedicated to promoting the rule of law. It operates access to justice programmes in various countries including: Malawi, Tanzania, South Africa, Zambia, Myanmar and Vietnam, though Malawi is the only country in which IRLI operates a year-round programme, with in situ personnel. IRLI works towards building capacity within the criminal justice system by seconding its lawyers to the Judiciary, Office of the DPP, the Malawian Police Service and the Legal Aid Bureau.
c. Reprieve is a charitable organization registered in the United Kingdom (No. 1114900) in special consultative status with the United Nations Economic and Social Council (“ECOSOC”) that provides free legal and investigative support to those who have been subjected to state-sponsored human rights abuses. Reprieve clients belong to some of the most vulnerable populations in the world. Reprieve protects the rights of those facing the death penalty and deliver justice to victims of arbitrary detention, torture, and extrajudicial execution. 
d. The Southern Africa Litigation Centre (SALC) is a regional human rights organisation that promotes and advances human rights and the rule of law in Southern Africa through strategic litigation, research, capacity strengthening, training and advocacy. SALC conducts its advocacy in partnership with our national partners in the region, including partners in Malawi.

2) Methodology
a. The content of this briefing is based on information obtained by CHREAA, IRLI, Reprieve and SALC in the course of their work. The document highlights some of the main areas of human rights concerns of these partner organisations in Malawi in relation to the provisions of the UN Convention on the Rights of Persons with Disabilities (CRPD). In particular, it highlights the diminished rights and protections of persons with disabilities in conflict with the law and persons with disabilities deprived of their liberty. Finally, recommendations are made to Malawi to strengthen its commitment to the CRPD and ensure that the country complies with its international obligations.

3) Normative framework
a. Malawi ratified the CRPD on 27 August 2009.[footnoteRef:2] Malawi is a dualist state requiring an act of parliament to give effect to international law. [2:  United Nations Human Rights Treaty Bodies, “Ratification Status for Malawi”, https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=104&Lang=en.] 

b. At the regional level, Malawi is a State party to the African Charter on Human and Peoples’ Rights (ACHPR), which entitles persons with disabilities “the right to special measures of protection in keeping with their physical or moral needs”.[footnoteRef:3] [3:  African [Banjul] Charter on Human and Peoples’ Rights, art. 18(4).] 

c. Despite ratifying the above instruments, there are several instances where Malawi has breached its international obligations under the CRPD, some of which are highlighted below.

4) Substantive issues

a. Article 4 – General obligations
i. Legal Framework
1. The Constitution enshrines Malawi’s commitment “[t]o enhance the dignity and quality of life of persons with disabilities by providing— (i) adequate and suitable access to public places . . . [and] (iii) the fullest possible participation in all spheres of Malawian society”.[footnoteRef:4] [4:  Constitution of Malawi, sec. 13(g).] 

2. The Disability Act obligates the Government to take appropriate measures to ensure that people with disabilities can access public buildings.[footnoteRef:5] [5:  Disability Act (Chapter 33:06), sec. 8.] 

3. All legislation that concerns courts of law are absent of provisions regarding accessibility, accommodations, protection or non-discrimination of people with disabilities.[footnoteRef:6] [6:  An exception may be when provisions mention differing treatment of people “of unsound mind”. See Supreme Court of Appeal Act (Chapter 3:01); Courts Act (Chapter 3:02); Criminal Procedure and Evidence Code (Act 36 of 1967); Civil Procedure (Suits by or against the Government or Public Officers) Act (Chapter 6:01). However, we are concerned that the use of this language conflates mental illness and disabilities.] 

4. All legislation that concerns people deprived of their liberty are absent of provisions regarding accessibility, accommodations, protection or non-discrimination of people with disabilities.[footnoteRef:7] [7:  An exception may be when provisions mention differing treatment of people “of unsound mind”. See Prisons Act (Chapter 9:02); Police Act (Chapter 13:01). However, we are concerned that the use of this language conflates mental illness and disabilities.] 

ii. Lack of Rights in Criminal Proceedings
1. To date, Malawi has not adopted legislative, administrative or other measures to ensure and promote the full realization of all human rights for persons with disabilities when they are in conflict with the law. 
2. There are no administrative rules or guidelines to inform law enforcement actors, courts, prison guards and legal actors. 
3. The lack of legislative and administrative enactment of Malawi’s obligations under Article 4 of the CRPD increases the risk that the rights of persons with disabilities will be violated and that they will suffer harm.
b. Article 5 – Equality and non-discrimination
i. Legal Framework
1. Section 20 of the Constitution provides protection against discrimination on grounds of disability.
2. The Disability Act was adopted in 2012 for the “equalization of opportunities for persons with disabilities”.[footnoteRef:8] [8:  Disability Act (Chapter 33:06), sec. 3(1).] 

3. Section 42(2)(h) of the Constitution ensures the right of a person with a disability who is detained “to be held, wherever possible, in separate accommodation”.
ii. Lack of Reasonable Accommodations
1. Despite the constitutional provision for separate accommodations, persons with disabilities are rarely given separate accommodations in places of custody. 
2. Police and prison officials lack any guidelines in identifying people with disabilities, which precludes their ability to determine what accommodations may be needed.
3. People with disabilities are regularly housed with the general jail and prison population in severely overcrowded and dilapidated conditions. The prisons of Malawi remain severely overcrowded with an overall population of about 16,700 people against a prison capacity of 7,322 people.[footnoteRef:9] Extreme overcrowding and deteriorating infrastructure put persons with disabilities at further risk of abuse, neglect and cruel and inhuman punishment. [9:  Wezzie Gausi, “Prisoners’ Nightmare”, Daily Times, 15 November 2022.] 

4. For instance, Reprieve knows of at least one person with an intellectual disability in prison who was sexually assaulted by another person in prison. These individuals lived in the same prison section, which was segregated from the rest of the prison. For years, the victimized person had to live side-by-side with their attacker. The victimized person has not received any support or compensation due to the lack of protection afforded to him as a person with a disability in prison.[footnoteRef:10] [10:  Information on file with Reprieve.] 

5. At Zomba Central Prison, the only maximum-security prison in Malawi, there is a section for older persons in prison, called the mdala section. This section is not set aside for persons with disabilities, and people are moved to this section involuntarily, at the discretion of prison officials. The section is smaller than other prison blocks. People who have been moved to this section have reported slight advantages in sleeping arrangements, since the cells are not as crowded as other cell blocks in Zomba Central Prison.
6. However, the mdala section is not a reasonable accommodation where it decreases access to health care. The mdala section is segregated from the rest of the prison, which is designed to offer some protection to persons with mobility challenges who are at risk of neglect and abuse. This means that people in the section are not able to walk freely into the prison health clinic. Instead, people with health complaints must request care from a prison guard or wait until the weekly visit from the prison health clinic. Requests can sometimes be ignored or processing delayed so that serious health problems are left unaddressed for numerous days.[footnoteRef:11] [11:  Information on file with Reprieve.] 

7. Without institutionalized protection, training and awareness-building, people with disabilities are at risk of exploitation and abuse by police and prison officials, as well as other people in prison. Prison officials do not assist with movement or daily tasks, so persons with disabilities are forced to rely on the support of other people in prison. For example, people who cannot get up from the ground after sleeping must wait until other cellmates wake up in order to get up properly. 
c. Article 6 – Women with disabilities
i. Legal Framework
1. The Constitution accords women equal rights and prohibits gender discrimination.[footnoteRef:12]  [12:  Constitution of Malawi, sec. 24.] 

2. Women, children and persons with disabilities are given special consideration with regard to the right to development.[footnoteRef:13] [13:  Constitution of Malawi, sec. 30.] 

3. Nowhere in the Disability Act or the Handicapped Persons Act[footnoteRef:14] does it specifically mention women or girls, nor do they recognize that women and girls are subject to multiple discrimination.  [14:  Disability Act (Chapter 33:06); Handicapped Persons Act (Chapter 33:02).] 

ii. Prison Transfers
1. During the Covid-19 pandemic, many women in prison were transferred to other prisons, mostly to rural areas, which are harder to reach by family members. During these transfers, women were disproportionately affected.[footnoteRef:15] Even though Covid-19 emergency policies are no longer in effect, many women have not been transferred back to their original places of detention, and they have not been given the opportunity to request transfers to a prison closer to their families. [15:  Information on file with authors.] 

2. Women with disabilities in prison rely on their family members for food, supplies for hygiene and social support. Family members are no longer able to monitor prison conditions, and women are deprived of material and social support. 
iii. Women on Death Row
1. The only woman who was on death row until 2022, when her sentence was commuted to life imprisonment, was sentenced to death in 2019 for her limited involvement in a missing person and suspected homicide case. In her trial, the court failed to consider her developmental delays and psycho-social disability. Furthermore, her defence lawyer failed to present evidence about the severe domestic violence that she experienced at the hands of her first and second husbands.[footnoteRef:16] The abuse, compounded with her intellectual disability, rendered her easy to influence and exploit by the police.  [16:  Information on file with Reprieve.] 

d. Article 8 – Awareness-raising
i. Legal Framework 
1. In 2018, the Government of Malawi created a National Action Plan on Persons with Albinism[footnoteRef:17] (the “National Action Plan”) to improve accountability for acts of cruel, inhuman or degrading treatment or punishment perpetrated against persons with albinism. [17:  Malawi, Government of Malawi, National Action Plan on Persons with Albinism in Malawi: 2018-2022, June 2018.] 

ii. Attacks on People with Albinism
1. Crimes against people with albinism, including kidnapping and murder, have been a serious issue in Malawi for many years. Despite the National Action Plan, the Government has resorted to heavy-handed police and prosecution tactics, rather than improve awareness on the myths and misconceptions of albinism.
2. Between 2019 and 2020, twelve people were sentenced to death in Malawi for crimes involving attacks on people with albinism. These were the first death sentences imposed following a three-year hiatus by the Malawian courts. 
3. Perpetrators of attacks on people with albinism should be brought to justice, but there is a well-founded concern amongst rights groups and the albinism community that the use of the death penalty is merely a face-saving mechanism for a government that refuses to address the root causes of these crimes, obstructing true justice for the victims.
4. Various stakeholders have also stated that, despite the abovementioned Plan, not much has been achieved to protect and impact the lives of persons with albinism.[footnoteRef:18] Despite urging from the United Nations to continue implementation of the National Action Plan,[footnoteRef:19] the Government announced budget cuts in the Plan’s implementation from K400 million to K200 million in June 2022.[footnoteRef:20]  [18:  George Singini, “Apam not impressed with NAP”, MW Nation, 31 March 2021, https://mwnation.com/apam-not-impressed-with-nap/.]  [19:  Lameck Masina, “Malawi Struggles to End Attacks on People With Albinism”, VOA, 21 August 2021,
https://www.voanews.com/a/africa_malawi-struggles-end-attacks-people-albinism/6209802.html.]  [20:  Audrey Kapalamula, “Apam bemoans national action plan budget cut”, Times Malawi, 11 June 2021, https://times.mw/apam-bemoans-national-action-plan-budget-cut/#.] 

5. There is a real risk that those arrested in crimes involving persons with albinism are being assigned blame or deliberately silenced to shield the true perpetrators.[footnoteRef:21] Significant efforts have not been made to sensitise and educate communities about the real harms faced by people with albinism or debunk the myths that surround this vulnerable group.[footnoteRef:22] In her 2016 report to the UN Human Rights Council, the Independent Expert on albinism explained that the attacks result from “dangerous myths” that body parts of persons with albinism “will induce wealth, good luck and political success”.[footnoteRef:23] [21:  Africa Albinism Network, “Action on Albinism Malawi Database”, https://actiononalbinism.org/page/c6cd5zzky9qtvx7viqtw0o1or. ]  [22:  Ibid.]  [23:  Human Rights Council, Report of the Independent Expert on the enjoyment of human rights by persons with albinism, UN Doc A/HRC/31/63 (18 January 2016), para. 16.] 

6. The National Action Plan also falls short of protecting people with albinism where it does not ensure accountability for individuals who are involved in trafficking albino body parts. A police spokesperson has denied the existence of a market for body parts of people with albinism and has refused to crackdown on such markets.[footnoteRef:24] [24:  Lameck Masina, “Malawi Struggles to End Attacks on People With Albinism”, VOA, 21 August 2021,
https://www.voanews.com/a/africa_malawi-struggles-end-attacks-people-albinism/6209802.html.] 

e. Article 9 – Accessibility
i. Legal Framework
1. Section 8(a) of the Disability Act commits the Government of Malawi to ensure that persons with disabilities have access to public facilities.
ii. Places of Detention
1. In our experience, police stations and jails are not accessible to persons with disabilities. 
2. People in prison are not given reasonable accommodations for mobility challenges. Ramps and elevators are not generally available, thus many prison areas are inaccessible to people. People are not even afforded walking aides. There are no provisions for people with hearing or vision challenges.
3. Although the Constitution provides that a person with a disability may be held in separate accommodation in places of detention,[footnoteRef:25] it is our experience that prisons and jails do not implement this provision in a way that meaningfully protects and promotes the rights of persons with disabilities. For example, persons with disabilities or other mobility challenges may be held in the same cell, but there is often no segregation between them and other people deprived of their liberty and no special accommodations provided.[footnoteRef:26] [25:  Constitution of Malawi, sec. 42(4)(h).]  [26:  Information on file with authors.] 

f. Article 10 – Right to life
i. The Constitution of Malawi guarantees everyone the right to life, with the exception of the legal application of the death penalty.[footnoteRef:27] As noted below in Section i, Malawi is in violation of international norms on the right to life where it sentences persons with disabilities to the death penalty. The lack of accommodations and training of legal actors exposes persons with disabilities to an unequal risk of cruel and harsh criminal punishment.   [27:  Constitution of Malawi, sec. 16.] 

g. Article 12 – Equal recognition before the law
i. Legal Framework
1. The Constitution of Malawi prohibits discrimination on the grounds of disability and promotes the dignity and quality of life of persons with disabilities.[footnoteRef:28] [28:  Constitution of Malawi, secs. 13(g), 20(1).] 

2. The Disability Act includes provisions on the right of association and representation, the right to participate in political and public life and the right to economic empowerment. However, there is no comprehensive provision that affirms the right to enjoy legal capacity on an equal basis.[footnoteRef:29] [29:  See Disability Act (Chapter 33:06).] 

3. In fact, a court in a criminal proceeding may initiate an inquiry into a person’s ‘soundness of mind,’ and can deem someone incapable of making his defence on their sole discretion.[footnoteRef:30] [30:  Criminal Procedure and Evidence Code, sec. 133.] 

ii. Awareness on Consent and Agency
1. Most legal actors are not receiving training on disabilities and their impact on legal issues. In one example, a man was arrested for defiling his aunt, a woman with a disability, when she became pregnant. The man, age 19, was his aunt’s caretaker. His aunt was around 25 years old at the time. A disability non-profit organization sought to provide expertise in the case, but the woman’s family rejected their participation. The family, and the police, assumed that because this woman became pregnant, that she was raped by her nephew. Eventually, a Kenyan expert on disability provided expert opinion on the woman’s capability to consent to sexual relations. Law enforcement assumed that the woman must have been raped due to her disability, and it required an expert opinion to bring to light the nuances of consent and the right of the woman to have healthy relationships.
h. Article 13 – Access to justice
i. Legal Framework
1. The Disability Act commits the Government to take appropriate measures to ensure that public facilities are accessible and barrier-free.[footnoteRef:31] [31:  Disability Act (Chapter 33:06), sec. 8(a), (d).] 

ii. Inaccessibility of Courts 
1. Courts are not accessible to persons with disabilities, as are most governmental institutions. The Supreme Court of Appeals, the highest domestic tribunal in Malawi, is a multi-story building that lacks an elevator. 
2. Governmental institutions take an ad hoc approach to accessibility, which has led to inequality. In at least one case, a person with a wheelchair had to be carried up to the third floor to reach the courtroom. In another instance, the same person had to push himself and his wheelchair down the stairs of the court building.[footnoteRef:32]  [32:  Information on file with SALC.] 

iii. Lack of Training
1. Legal institutions have not promoted training and awareness-building of legal professionals on disabilities. In another case, a person using a hearing aid could not fully understand what was happening in his case because he could not hear the state lawyer.[footnoteRef:33] The lack of training and awareness-building of legal professionals inhibits the Government’s ability to ensure meaningful participation of persons with disabilities in the legal system. [33:  Information on file with SALC.] 

iv. Persons with Long-Term Mental Impairments
1. The Disability Act encompasses long-term mental impairments within its definition of disabilities.[footnoteRef:34] An issue of significant concern emerging from the prison system is the absence of comprehensive screening for individuals grappling with mental health challenges and disabilities. Consequently, these individuals are initially placed in police cells, and after the lapse of 48 hours, they are transferred to prison. Once there, they remain unless legal representation or family members with access to legal assistance intervene. However, even family members might be hesitant to reintegrate them into the community, especially for serious crimes such as homicide, leading to what can be perceived as indefinite detention. [34:  Disability Act (Chapter 33:06), sec. 2.] 

2. An illustrative case from Chichiri Prison, where an individual has been on remand for 13 years, underscores this concern. Irish Rule of Law International (IRLI) has been collaborating with legal aid partners and state advocates to ensure that those suffering from mental health issues in Chichiri Prison receive the necessary intervention. It is essential to hold duty bearers accountable for their failure to adequately screen individuals with mental health concerns either during the arrest phase or before remand into prison. Because some individuals may not initially present with mental health issues during arrest, implementing a screening process—ideally involving input from family members—remains crucial. This approach is especially relevant since prison staff lack adequate training in dealing with mental health matters.
i. Article 14 – Liberty and security of the person
i. Legal Framework
1. The Constitution of Malawi guarantees everyone the right to life, with the exception of the legal application of the death penalty.[footnoteRef:35] The death sentence may be imposed for rape,[footnoteRef:36] treason,[footnoteRef:37] murder,[footnoteRef:38] genocide,[footnoteRef:39] aggravated robbery,[footnoteRef:40] housebreaking and robbery,[footnoteRef:41] though in practice it is only sought in murder cases.  [35:  Constitution of Malawi, sec. 16.]  [36:  Penal Code, sec. 133.]  [37:  Penal Code, sec. 38.]  [38:  Penal Code, sec. 210.]  [39:  Penal Code, sec. 217A.]  [40:  Penal Code, sec. 301(2).]  [41:  Penal Code, sec. 309(1)-(2).] 

2. Malawi has not carried out an execution since 1992, but it maintains a death row where people sentenced to death are incarcerated in torturous conditions.[footnoteRef:42] Malawi’s use of capital punishment violates international norms on the right to life where it sentences persons with intellectual disabilities to death. [42:  Inspectorate of Prisons, The Report of the Inspection of Prisons and Police Cells Conducted by the Malawi Inspectorate of Prisons in February, May, August 2020 and February 2021 (February 2021), pp. 49-53.] 

ii. Death Penalty Inflicted on Persons with Intellectual Disabilities
1. From independent assessments, we have identified at least three people with intellectual or developmental disabilities who were sentenced to death.[footnoteRef:43] There were no assessments made by the courts before sentencing regarding any disabilities. Their state-provided trial lawyers did not attempt to introduce evidence of their disabilities.  [43:  Information on file with Reprieve.] 

2. While Malawi has maintained a moratorium since 1992, it is not official. Death warrants may be signed by the President at any time. Oftentimes, people sentenced to death are not aware of the moratorium, and they experience the dread and fear of imminent execution. 
3. Furthermore, many people on death row experience ‘death row phenomenon,’ a term to describe the anxiety, dread, fear and psychological anguish that may accompany long-term incarceration on death row in deplorable prison conditions. In a state of a de facto moratorium, people on death row are not told of when their execution is due. This failure to inform a death row inmate when his or her execution is anticipated has been held to amount to torture by the Human Rights Committee.[footnoteRef:44]  People on death row have spent years near the gallows—a physical reminder of the uncertainty of looming death. Persons with intellectual disabilities on death row do not receive any support or accommodations, which can exacerbate the effects of ‘death row phenomenon’. [44:  Human Rights Committee, General comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political Rights, on the right to life, UN Doc CCPR/C/GC/36.] 

4. Persons with disabilities who decide to appeal against their sentences often face challenges in introducing evidence proving the existence of their disabilities. The Supreme Court of Appeal has broad discretion over which evidence it decides to receive, as the standard is whether “it thinks it necessary or expedient in the interests of justice”.[footnoteRef:45] In our experience, the judicial standard for admitting new evidence on appeal is unclear, which can lead to confusion and unpredictability.  [45:  Supreme Court of Appeal Act (Chapter 3:01), sec. 16.] 

j. Article 15 – Freedom from torture or cruel, inhuman or degrading treatment or punishment
i. Legal Framework
1. Prohibition of torture or cruel, inhuman or degrading treatment or punishment is included in the Constitution as a non-derogable human right.[footnoteRef:46] [46:  Constitution of Malawi, secs. 19(3), 45(2)(b).] 

2. The Prisons Act allows prison officers to inflict corporal punishment for certain prison offences.[footnoteRef:47] The permitted number of strokes is 12, and a cane may be used.[footnoteRef:48] Prison officers are allowed to make a determination that a prison offence has been committed, unless it requires confirmation by a court.[footnoteRef:49] [47:  Prisons Act (Chapter 9:02), sec. 96.]  [48:  Prisons Act (Chapter 9:02), secs. 98, 101.]  [49:  Prisons Act (Chapter 9:02), sec. 99 (“Where any law provides for confirmation of any sentence of corporal punishment awarded by a court, no such sentence shall be carried out until it has been confirmed in accordance with such law”.)] 

ii. Corporal Punishment in Prisons
1. Corporal punishment is used indiscriminately in prisons. Although the Prisons Act specifies that corporal punishment cannot be used unless a prison offense is committed,[footnoteRef:50] we have reports that corporal punishment is meted out to an entire prison population, even one just one person is suspected of having committed a prison offense. Prison-wide punishment is often inflicted when a person deprived of liberty escapes, attempts escape, or is in possession of contraband (usually a cell phone).[footnoteRef:51]  [50:  Prisons Act (Chapter 9:02), sec. 96. ]  [51:  Information on file with Reprieve.] 

2. From our reports, prison-wide punishment is highly systematized, especially in the context of prison-wide searches. During searches, all persons deprived of liberty must strip down and stand against a wall while their belongings are searched. If contraband is found, everyone in the prison may be subject to beatings by a heavy plastic rod. The beating may last for five minutes.[footnoteRef:52] We have found no evidence that persons with disabilities are spared from this process or punishment. [52:  Information on file with Reprieve.] 

3. In practice, older persons are spared from prison-wide punishment, unless a prison offense is committed within the prison section for older persons.[footnoteRef:53] While a medical officer is able to certify that a person is physically unfit to withstand corporal punishment,[footnoteRef:54] we are not aware of any standard or guidelines that exempts persons with disabilities. [53:  Information on file with Reprieve.]  [54:  Prisons Act (Chapter 9:02), sec. 101.] 

k. Article 31 – Statistics and data collection
i. Legal Framework
1. The Prisons Act states that when a person deprived of liberty is admitted to a prison, “such particulars regarding such person” shall be recorded.[footnoteRef:55] “Such particulars” is not defined in the Act. [55:  Prisons Act (Chapter 9:02), sec. 61.] 

ii. Lack of Assessments
1. People in places of detention are not assessed or asked about disabilities. Although the Malawi Prison Service conducts intake of every person deprived of their liberty, there are no guidelines or procedures regarding reporting of disabilities. Without screening, the risk of rights violations increases where prisons are uninformed of their basic duty to provide reasonable accommodations and improve accessibility.
2. Although the Prisons Bill includes provisions for persons “of unsound mind” and “mentally disordered or defective prisoners”, there are no separate provisions for persons with intellectual disabilities. This increases the risk that intellectual disability is conflated with mental illness, and that persons with intellectual disabilities are treated the same way as persons with mental illness, who can be kept in solitary confinement until transfer to a mental hospital.[footnoteRef:56] [56:  See Prisons Act (Chapter 9:02), sec. 72; information on file with Reprieve.] 

3. In practice, each place of detention will keep a register of everyone currently in custody. However, the authors are unaware of any nationwide centralised register that captures every person deprived of their liberty, let alone one that has information about persons with disabilities.[footnoteRef:57] [57:  Information on file with authors.] 


5) Recommendations
a. We respectfully ask the Committee on the Rights of Persons with Disabilities to take the above into account in its consideration of the periodic report of Malawi.
b. We further ask that the Committee:
i. Urge Malawi to enact legislation or regulations that ensure and promote the rights of persons with disabilities who are in conflict with the law;
ii. Urge Malawi to enact legislation or regulations that ensure and promote the rights of persons with disabilities who are deprived of their liberty;
iii. Call on Malawi to implement its Constitutional and legislative commitments regarding:
1. Protection against discrimination on grounds of disability;[footnoteRef:58] [58:  Pursuant to Section 20 of the Constitution and Part IV (Sections 6-27) of the Disability Act.] 

2. The right of persons with disabilities in detention to be held in separate accommodation;[footnoteRef:59] [59:  Pursuant to Section 42(2)(h) of the Constitution.] 

3. Accessibility of public facilities, particularly courts of law and places of detention;[footnoteRef:60] [60:  Pursuant to Section 13(g) of the Constitution and Section 8 of the Disability Act.] 

4. Ensuring accessibility to courts of law and legal resources for persons with disabilities;[footnoteRef:61] [61:  Pursuant to Sections 13(g) and 20(1) of the Constitution and Sections 8, 9, 17, 18, and 24 of the Disability Act.] 

iv. Urge Malawi to formally recognize the right of persons with disabilities to enjoy legal capacity on an equal basis with others;
v. Encourage Malawi to recognize that women with disabilities are subject to multiple discrimination;
vi. Call on Malawi to ensure that women with disabilities deprived of their liberty are transferred to places of detention that are nearer to their families, with their informed consent;
vii. Urge Malawi to provide trainings and promote awareness-building of disabilities to legal actors, including judges, lawyers, paralegals, staff and police and prison officers;
viii. Impress upon Malawi the importance of differentiating between disabilities and mental illnesses in legislation and regulations, as well as the need to ensure that all persons are protected from discrimination and unfair treatment;
ix. Urge Malawi to stop the political use of the death penalty against those who have been convicted of crimes against people with albinism under the guise of deterrence, as the death penalty has not been shown to have any deterrent effect;
x. Encourage Malawi to focus all efforts on protecting people with albinism from harm by addressing the root causes of these attacks and to strengthen nationwide campaigns to raise awareness, conduct robust investigations and trials in all cases, increase protection for victims, finance and implement all necessary measures and redouble efforts to protect these vulnerable communities;
xi. Encourage Malawi to ratify the Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the death penalty so that persons with intellectual disabilities are not arbitrarily deprived of the right to life;
xii. Impress upon Malawi the importance of persons with disabilities to have their sentences meaningfully reviewed by a higher tribunal, with all relevant evidence regarding the existence of their disabilities; 
xiii. Urge Malawi to cease inflicting corporal punishment that amounts to cruel, inhuman or degrading treatment or punishment;
xiv. Call on Malawi to ensure accountability for torture and other cruel, inhuman or degrading treatment or punishment; and
xv. Encourage Malawi to collect appropriate information about persons with disabilities who are deprived of their liberty, so that their rights are protected and promoted.
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