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(a) About the Global Initiative to End All Corporal Punishment of Children
1. The Global Initiative (www.endcorporalpunishment.org) promotes universal prohibition and elimination of corporal punishment in fulfilment of states’ obligations under the UN Convention on the Rights of the Child and other international treaties. Our aims are supported by UNICEF, UNESCO, human rights institutions and international and national NGOs. Since 2002, the Global Initiative has regularly briefed the Committee on the Rights of the Child on this issue, and since 2004 has similarly briefed the Committee Against Torture, the Committee on the Elimination of Discrimination Against Women, the Committee on Economic, Social and Cultural Rights, the Human Rights Committee and the Human Rights Council; we have briefed the Committee on the Rights of Persons with Disabilities since the beginning of its work.

(b) Summary
2. This briefing provides an update on the legality of corporal punishment of children in South Africa, in response to the Government’s declaration that all corporal punishment of children is already unlawful. South Africa is yet to explicitly prohibit corporal punishment of children in the home, in violation of the fundamental right of all children to protection from corporal punishment and other cruel or degrading forms of punishment. 
3. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the jurisprudence of the UN treaty bodies, the emphasis on eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the importance of the issue to achieving target 16.2 on ending violence against children in the 2030 Sustainable Development Goals, we hope the Committee on the Rights of Persons with Disabilities will recommend to the Government of South Africa, in the Committee’s concluding observations on the initial report, that “legislation explicitly prohibiting all corporal punishment of children, including in the home, is enacted as a matter of priority and that measures are put in place to ensure the law is properly implemented”.



(c) Detailed updated briefing
[bookmark: _Hlk496278794]4. South Africa’s reply to the List of issues misleadingly states that “corporal punishment of children is unlawful in South Africa”.[footnoteRef:1] But although an October 2017 ruling by the High Court of Gauteng declared that the common law defence of “reasonable or moderate chastisement” breached children’s rights upheld by the 1996 Constitution and as such was unconstitutional,[footnoteRef:2] the near universal acceptance of corporal punishment in childrearing necessitates clarity in law that no level of corporal punishment is acceptable. In addition, this ruling may still be appealed by Freedom of Religion South Africa (FORSA), which acted as amicus curiae during the hearing and applied for leave to appeal, arguing that there is a clear and fundamental difference between moderate chastisement by a parent motivated by “love” and physical violence.[footnoteRef:3] An explicit prohibition of all corporal punishment of children must be enacted in legislation. However, we are concerned that the Government of South Africa is no longer committed to do so. [1:  2 July 2018, CRPD/C/ZAF/Q/1/Add.1, Reply to list of issues, paras. 39 and 95]  [2:  YG v. The State, High Court of Gauteng Local Division, Case No. A263/2016]  [3:  See https://www.iol.co.za/news/south-africa/gauteng/ngo-seeks-leave-to-appeal-spanking-judgment-11951332, accessed 13 November 2017] 

5. A Children’s Third Amendment Bill to prohibit all corporal punishment of children and explicitly repeal the common law defence was expected to be tabled in 2016.[footnoteRef:4] But as at July 2018, it has not yet been introduced in Parliament. The Government’s 2017 report to the African Committee of Experts on the Rights and Welfare of the Child mentioned a Child Protection Policy being developed as a first step towards the amendment of the Children’s Act to prohibit corporal punishment in the home, but also stated that “further indigenous research is still needed to obtain objective views”.[footnoteRef:5] [4:  Information provided to the Global Initiative, November 2015]  [5:  [2017], Second report to the African Committee of Experts on the Rights and Welfare of the Child, paras. 8(e), 153 and 157] 

6. The Government had previously signalled its commitment to law reform in accepting the 2012 UPR recommendation to prohibit corporal punishment in the home and other settings[footnoteRef:6] and in the support of the Department of Social Development for proposals to include explicit prohibition made in the context of the review of the Children’s Act. The Government had reiterated its intention to prohibit corporal punishment in 2014.[footnoteRef:7] However, the Government ‘noted’ (did not support) recommendations to prohibit corporal punishment in all settings during the Universal Periodic Review in September 2017,[footnoteRef:8] and has now declared that no law reform was necessary. South Africa is a Pathfinder country with the Global Partnership to End Violence Against Children, which commits the Government to three to five years of accelerated action towards the achievement of Target 16.2 of the SDGs. The Government must act now to clarify legislation and provide all children with legal protection from corporal punishment. [6:  9 July 2012, A/HRC/21/16, Report of the working group, para. 124(88)]  [7:  National Department of Social Development, Media Statement, 3 June 2014]  [8:  19 September 2017, A/HRC/36/16/Add.1, Report of the working group: Addendum, para. 32] 

7. We urge the Committee to highlight to the Government of South Africa that it holds an international obligation to explicitly prohibit in legislation the corporal punishment of all children, including children with disabilities, and recommend that the Children’s Act is amended to explicitly prohibit all corporal punishment, including in the home, as a matter of priority.
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