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KEY REPRODUCTIVE RIGHTS ISSUES IN THE UNITED STATES

6

Where does the U.S. stand on reproductive rights? This question is
one the U.S. will be called upon to answer in October 2013 before the U.N.
Human Rights Committee, a body of independent human rights experts charged
with monitoring government compliance with the International Covenant on
Civil and Political Rights (ICCPR). The U.S. ratification of the ICCPR—one
of the two core human rights treaties to comprise the International Bill of
Rights—made the provisions of the treaty binding on the United States. It also
conferred a responsibility on the government to provide periodic updates of
its progress in implementing the treaty to the Human Rights Committee. The
fourth periodic review process was triggered in December 2011 when the U.S.
government submitted its official report to the Committee. It will culminate in
an interactive dialogue between the Committee and a U.S. delegation at the
U.N. Headquarters in Geneva in October 2013. Following this dialogue, the
Committee will issue its Concluding Observations—a series of recommendations
that serve as a roadmap for how the U.S. can improve its human rights
record.

The Human Rights Committee has asked governments to provide a
comprehensive assessment of the policies and practices that limit women’s
ability to exercise their reproductive rights particularly in access to family
planning and abortion.? At every stage of the review process, the Center for
Reproductive Rights has provided the U.S. government and the Human Rights
Committee with information about particularly important reproductive rights
issues at the federal and state level. Nevertheless, the U.S. materials contain
substantial gaps on these issues. This “shadow report” aims to fill these gaps by
describing, through women’s personal stories, what is really at stake when the
U.S. fails to respect, protect or fulfill reproductive rights.

This submission focuses on three areas of concern for reproductive
rights that the U.S. failed to adequately or comprehensively address in its
submissions to the Committee: (1) the use of restraints on pregnant women
in state detention; (2) discrimination against immigrant women in accessing
affordable reproductive healthcare; and (3) restrictive abortion laws. These
policies and practices violate fundamental human rights enumerated in the
ICCPR and other core human rights treaties, namely the rights to life, health,
non-discrimination, equality, privacy, information, education, and freedom from
torture and cruel, inhuman, and degrading treatment.? As this report shows,
women from rural North Dakota to the Rio Grande Valley of Texas are fighting
to exercise reproductive rights that are firmly grounded in the U.S. Constitution
and the ICCPR. This report opens the door to accountability.
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RIGHTS TO EQUALITY AND NON-DISCRIMINATION

The policies and practices presented in this report violate an
interdependent and indivisible set of human rights protected under the ICCPR.
Cutting across all of these violations is the government’s failure to ensure the
rights to non-discrimination and substantive equality for marginalized groups of
women in the U.S. The HRC has recognized in General Comment 28 that “[d]
iscrimination against women is often intertwined with discrimination on other
grounds such as race, colour, language, religion, political or other opinion,
national or social origin, property, birth or other status. States parties should
address the ways in which any instances of discrimination on other grounds
affect women in a particular way, and include information on the measures
taken to counter these effects.”? It has also noted that ensuring equality requires
not only removing barriers but also taking proactive measures “to achieve the
effective and equal empowerment of women.”*

In periodic reviews of state compliance with the ICCPR, the HRC has
urged states to address both de jure and de facto discrimination in private
and public matters,® take efforts to eliminate gender stereotypes about women
in family and society,® and address practices such as cutting funds to social
programs that disproportionately impact women.” The HRC has also urged states
to take affirmative measures to ameliorate social conditions such as poverty and
unemployment that impact women’s right to equality in healthcare.®

Both the Committee on the Elimination of Discrimination against
Women (CEDAW) and the Committee on Economic, Social and Cultural Rights
(CESCR) also recognize that States parties are under an obligation to respect,
protect and fulfil the right to non-discrimination of women and implement their
right to substantive equality.® The CEDAW Committee has recognized that “[t]
he position of women will not be improved as long as the underlying causes
of discrimination against women, and of their inequality, are not effectively
addressed.”!° The CESCR has reinforced this understanding of equality in
its General Comments 16 and 20, noting that “[e]liminating discrimination
in practice requires paying sufficient attention to groups of individuals which
suffer historical or persistent prejudice instead of merely comparing the formal
treatment of individuals in similar situations. States parties must therefore
immediately adopt the necessary measures to prevent, diminish and eliminate
the conditions and attitudes which cause or perpetuate substantive or de facto
discrimination.”1!

Therefore, in addition to violating the rights to life, dignity, privacy and ill
treatment, the examples below all provide evidence of the failure of the U.S. to
take effective and proactive measures, including through allocation of resources
and development of policies, to ensure that marginalized groups of women do
not continue to suffer disproportionate, systemic discrimination. In clarifying
the obligations of the U.S. government with respect to the issues raised in this
report, it is critical for the HRC to identify both positive and negative duties to
ensure the rights to equality and non-discrimination.

CENTER FOR REPRODUCTIVE RIGHTS



Tina Reynolds was shackled while
giving birth to her son despite the

absence of a flight risk. Now Tina USE OF RESTRAINTS ON PREGNANT WOMEN IN DETENTION

works with formerly and incarcerated (ARTICLES 2, 7, 10)
women to share their stories and
challenge such inhuman policies.

A. Issue Summary

The United States is one of the few countries in the world that continues
to use restraints on pregnant women during transport, labor, delivery, and post-
delivery. Shackling pregnant incarcerated women is needlessly punitive and
traumatizing and can cause otherwise avoidable health risks for the woman and
the fetus.!? Incarcerated women already constitute a high-risk maternal population
because they experience violence, poor physical and mental health, and substance
abuse in higher proportion than the average population.® Two large studies
published in 2009 found that U.S. prisons lack adequate nutrition and hygiene
and other conditions suitable for pregnant women.!# Fewer than half of U.S. jails
provide OB/GYN services to assist pregnant women in prison, and 38 states have
no policies on pre-natal care for prisoners.!®

Because a disproportionate number of incarcerated women are women
of color, this population is especially impacted by shackling and other abuses
experienced in detention. Black women and Latinas are incarcerated in the
criminal justice system at a rate three times and 1.5 times higher, respectively,
than white women,® largely due to prosecutions for non-violent drug offenses.!”
Failure to address the root causes of over-incarceration of women of color, including
endemic gender and race discrimination in the law enforcement process,® or the
failure to provide alternatives to incarceration for the 64% of women prisoners who
committed non-violent crimes,'® increases the vulnerability of women of color to
human rights abuses in detention. Also, the number of immigrant women in civil
detention has risen steadily since 2001, now accounting for at least 10% of all
immigrants in detention; the vast majority of this population is Latina.?® Women and
their children are often detained in prison-like facilities that create inappropriate
conditions for women and families.?

Some significant improvements in federal and state policies since the
last periodic review signify a growing consensus that restraining women during
pregnancy and childbirth is unacceptable from a human rights perspective. The
Fourth Periodic Report is the first report the U.S. government has submitted to the
HRC that addresses the issue of shackling pregnant women during childbirth.??
The U.S. focuses on policy improvements at the federal and state level, including
the 2008 Federal Bureau of Prisons policy and 2011 Immigration and Customs
Enforcement (ICE) National Detention Standards.?® Both policies prohibit the use
of restraints on pregnant women in federal prisons and immigration detention
except in very narrow circumstances.?* The U.S. report also notes a growing trend
to enact state legislation banning the practice in state-run facilities. As of August
2013, 18 states have passed a prohibition on shackling during at least some part
of childbirth, though not necessarily all phases of labor, delivery, transportation and
recovery.?®

9
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Although policies have been strengthened since the last periodic review,
shackling continues in practice due to lack of enforcement, lack of training of
corrections officials, and impunity for violations. In immigration detention facilities,
pregnant women are most frequently shackled during transport to and from
hearings or medical appointments, as in the case of an Arizona woman who was
shackled while six months pregnant despite having committed a non-violent crime
and posing no risk of escape or danger.?® The 2011 ICE Detention Standards
are non-binding and fail to address fundamental issues such as the lack of an
impartial external body to receive and review grievances filed by detainees.?” Other
pervasive problems with the grievance procedure include inadequate protections
against staff reprisals, scarce translation services, and resistance to independent
oversight of DHS/ICE facilities.?®

The Bureau of Prisons policy is not codified in binding regulations nor
does it provide for independent oversight and accountability for perpetrators. It
also does not apply to state facilities. Moreover, the strict administrative exhaustion
requirement of the 1996 Prison Litigation Reform Act® often prevents prisoners
from filing lawsuits in court, forcing them to rely on weak internal grievance
procedures. These procedures often prevent prisoners from pursuing complaints
because of the short timeframe for filing, lack of confidentiality of the complaint
mechanism, high burden of proof on the prisoner seeking redress, and lack of
protection against retaliation by accused staff.3® Administrative barriers, coupled
with unreliable investigations of complaints, make prosecutions of offenders
extremely rare.3! Consequently, non-compliance with anti-shackling policies is
pervasive. For example, on May 23, 2012, a federal court in Chicago awarded a
$4.1 million settlement to a group of 80 women who alleged they were shackled
while they were pregnant or in labor in spite of an lllinois state law banning the
practice.®

Shawanna Nelson is one of the few women who have been able to find
accountability and a remedy for being shackled while in childbirth. Shawanna
was six months pregnant with her second child when she was incarcerated for a
nonviolent offense by the Arkansas Department of Corrections in 2003. Her legs
were shackled to the sides of a hospital bed for hours while she was in labor. She
was unable to move her body to relieve pain due to the physical restraints. She
was briefly unshackled during childbirth, but was immediately re-shackled after
delivering her son. She subsequently soiled her sheets with human waste, but
was unable to abate the humiliating and unsterile condition due to her inability to
move. On October 2, 2009, the Eighth Circuit Appellate Court ruled that Nelson’s
treatment violated her Eighth Amendment right to be free from cruel and unusual
punishment.3 While Shawanna’s story and those of others who experienced
shackling are turning public opinion against the practice, strong resistance from
state departments of corrections has thwarted efforts at reform in several states.

B. International Human Rights Standards

The widespread U.S. practice of shackling detained women during
childbirth has been an area of critical concern for the Human Rights Committee
as well as other human rights treaty bodies and experts. In its Concluding
Observations on the U.S. in 2006, the HRC expressed concern about the impact of
shackling on the rights of women under Articles 7 and 10 and recommended that
the U.S. prohibit the practice of restraining pregnant women during childbirth.3*

FULFILLING UNMET PROMISES: SECURING AND PROTECTING REPRODUCTIVE RIGHTS AND EQUALITY IN THE UNITED STATES
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The HRC has made it clear that States parties’ obligations under
article 7 go beyond prohibition of torture or ill treatment to include taking
positive measures, including “legislative, administrative, judicial and other
measures... to prevent and punish acts of torture and cruel, inhuman and
degrading treatment.”3® States also have a heightened duty “towards persons
who are particularly vulnerable because of their status as persons deprived
of liberty.”3® The HRC has identified pregnant women as one such group,
noting they “should receive humane treatment and respect for their inherent
dignity at all times, and in particular during the birth and while caring for their
newborn children...”¥

The Committee against Torture has also condemned the practice
of shackling as a form of cruel, inhuman and degrading treatment under
Article 16. In its 2006 Concluding Observations to the United States, the CAT
Committee recommended that the U.S. “adopt all appropriate measures to
ensure that women in detention are treated in conformity with international
standards.”38 This issue remains one of critical concern to the CAT Committee,
as indicated by its inclusion in the List of Issues for the upcoming U.S.
periodic review.?? In general, the CAT Committee has recognized that women
and girls are at heightened risk of ill treatment where they are in the custody
or control of others, such as when receiving “medical treatment, particularly
involving reproductive decisions.”4°

Three U.N. Special Rapporteurs to the Human Rights Council have
added to the treaty bodies’ concern on this issue, signifying clear international
consensus that the U.S. practice of shackling pregnant women violates the
right to be free from ill treatment.*! In her 2011 report on the United States,
the U.N. Special Rapporteur on violence against women called on the U.S.
to “[a]dopt legislation banning the use of restraints on pregnant women,
including during labor or delivery, unless there are overwhelming security
concerns that cannot be handled by any other method.”#?

Furthermore, there is growing recognition that States ought to
consider alternatives to detention of pregnant women in order to avoid placing
them in a vulnerable situation. For example, in addition to stating that “[i]
nstruments of restraint shall never be used on women during labour, during
birth and immediately after birth,”* the U.N. Rules for the Treatment of
Women Prisoners favor non-custodial measures for pregnant offenders and
impose a duty on States to take special care to ensure the health and safety
of pregnant prisoners.* The Special Rapporteur on the situation of migrants
has similarly concluded that “as a general rule [concerning migrants in
administrative detention], the detention of pregnant women in their final
months and nursing mothers should be avoided.”#®

C. Relevant Question in List of Issues

The Human Rights Committee raised the issue of shackling in
paragraph 16 of the List of Issues in the context of conditions of detention.
The Committee asked, “Please also clarify whether the State party intends to
prohibit the shackling of detained pregnant women during transport, labour,
delivery and post-delivery, under all circumstances.”4¢

CENTER FOR REPRODUCTIVE RIGHTS
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D. U.S. Government Response

The Written Reply does not answer the Committee’s question, but rather
refers the Committee to the discussion of non-binding federal policies with
respect to shackling summarized in the U.S. periodic report.#

E. Recommended Questions

=) What plans does the U.S. have to enact a legislative prohibition on the
practice of shackling pregnant women during pregnancy, including but
not limited to transport, labor, delivery and recovery?

=) What positive measures—including legislative, administrative, and other
measures—are the U.S. taking to ensure compliance with existing federal
policies and guidelines that discourage the use of restraints on pregnant
women, to prevent and punish violations, and to ensure adequate rem-
edies for victims?

=) What efforts is the U.S. making to address the over-incarceration of
women of color, which makes this population particularly vulnerable to
abuses such as shackling during pregnancy?

F. Suggested Recommendations

=) Enact a federal statute with binding administrative regulations prohibiting
the use of restraints on pregnant women at all stages of pregnancy and
at a minimum during transportation, labor, delivery, and post-delivery.
The ban on shackling should apply to women held in all federal facilities,
including immigration detention facilities, and contain effective enforce-
ment mechanisms and remedies.

=> Take positive measures to address (a) the incarceration of pregnant and
nursing women by, inter alia, promoting sentencing alternatives to deten-
tion for non-violent offenders who fall into these categories, and (b) the
over-incarceration of women of color by, inter alia, addressing discrimina-
tion in policing, and improving educational and employment opportuni-
ties for this population.

=»> Encourage state legislatures to enact legislation prohibiting the use of
restraints on pregnant women detained in state facilities in accordance
with international human rights standards and the Eighth Amendment of
the U.S. Constitution.

=) Establish an independent oversight mechanism at the congressional level
to monitor federal corrections facilities’ and immigration detention facili-
ties’ compliance with human rights standards and federal policies prohib-
iting shackling.

=) Conduct training for corrections officers and staff at private and public
immigration detention facilities on enforcement of standards concerning
the treatment of incarcerated women, especially pregnant and nursing
women.

FULFILLING UNMET PROMISES: SECURING AND PROTECTING REPRODUCTIVE RIGHTS AND EQUALITY IN THE UNITED STATES

DISCRIMINATION AGAINST IMMIGRANT WOMEN IN ACCESS TO
AFFORDABLE REPRODUCTIVE HEALTHCARE (ARTICLES 2, 3, 6, 26)

13

A. Issue Summary

The U.S. is the only western industrialized country that lacks universal
health coverage. The market-based system of care in the U.S. results in
healthcare spending amounting to twice the amount per capita than the
average spent in similarly wealthy countries.*® Yet, the U.S. fails to deliver better
healthcare goods and services, and key health outcomes like life expectancy are
far lower than for similarly situated countries.*® Despite having the most expensive
system of healthcare in the world, the U.S. underperforms in every area of health
performance (quality, access, efficiency, equity, and healthy lives).5® Moreover,
low-income people and racial and ethnic minorities face the highest barriers to
healthcare and are likely to receive poorer quality care where they can get it.5!

In the U.S., lack of health insurance is the most significant barrier to
healthcare and the principal driver of healthcare disparities.®?> The U.S. took very
important steps towards expanding health insurance access for many Americans
by enacting the Affordable Care Act (ACA)® in 2010. As implementation of that
Act continues, it is anticipated that increasing numbers of people in the U.S. will
have health insurance. Large groups of immigrants, however, will not be among
them because the ACA bars them from accessing government-supported health
insurance as well as affordable private insurance.

Immigrants are disproportionately uninsured, with non-citizens three
times as likely as U.S.-born citizens to lack private or public insurance.?* This
is true in large part because non-citizens are more likely than citizens to work
in low-wage jobs that do not offer employer-based insurance, and because they
face discriminatory restrictions on eligibility for public insurance.®® Gender also
drives disparities in coverage; nationally, immigrant women of reproductive age
are approximately 70% more likely than their U.S.-born peers to lack health
insurance.®

The ACA perpetuates harmful federal policies dating from 1996 that
exclude certain large groups of immigrants from eligibility for many social
benefits.>” These policies bar undocumented immigrants, and they impose a five-
year waiting period on those who are lawfully present® in the U.S. before they
are eligible for Medicaid, the government’s insurance program for low-income
Americans. Aside from limited exceptions for coverage of low-income women'’s
prenatal care and delivery costs,® undocumented women and those subject to
the five-year bar have no access to government health insurance.

CENTER FOR REPRODUCTIVE RIGHTS



Women in the Rio Grande Valley

used to rely on government supported
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baCk SEervices. a1 ' ; Those who do not qualify for Medicaid or other affordable health

insurance due to immigration status are forced to rely on a thin, and fraying,
safety net of reproductive healthcare. Funding for the Title X family planning
program (see Fourth Periodic Report at paragraph 442) has been steadily eroded
since the 1970s despite the program’s early and proven success in providing
contraceptive goods and services to low-income people.®? As more and more
immigrants turn to Title X programs for their healthcare, this program faces
increased difficulty keeping up with increased demand for its free or low-cost
supplies and services.?® Tellingly, although 8.9 million women received publicly
supported contraception in 2010, there were 19.1 million women in need of it.%*
In the past decade, the group with by far the largest increase in need of publicly
supported contraception is Latinas.®®

Meanwhile, some states with especially high immigrant populations
have slashed state family planning programs that serve as the frontline source
of reproductive healthcare for immigrant women. Texas, a state with one of
the highest immigrant populations of any state (including the second highest
population of Latinos),® also has the highest uninsured population in the
country.®” The Center for Reproductive Rights (CRR), in partnership with the
National Latina Institute for Reproductive Health (NLIRH), recently documented
immigrant women’s experiences in trying to access affordable reproductive
healthcare in the Rio Grande Valley of Texas on the southernmost border of the
United States.®® These women live in one of the poorest regions of the country
and—until recently—Ilargely relied on government-subsidized family planning
clinics for their reproductive health needs. The state of Texas enacted budget
cuts in 2011 that decimated the state’s family planning program, cutting it by
two-thirds. These policies forced 59 clinics serving low-income women to close
within one year and severely restricted the availability of affordable contraception,
resulting in a dramatic rise in unintended pregnancies.®

One of the women interviewed for the CRR/NLIRH fact-finding report
is Laura, a 27-year-old recent widow and mother of five children under age
eight. She admits that her three-month old youngest child was not a planned
pregnancy. In the past, Laura obtained contraception for free because of her
poverty level, but “when they took the funding for contraceptives away and |
couldn’t get them anymore, that's when | got pregnant.” Another study found
that the clinic closures and reduced services in the Lower Rio Grande Valley
of Texas since 2010 have negatively impacted women’s access to reproductive
health services and cost the state many millions of dollars in Medicaid spending
on unplanned births.”® The study calculated that as of 2012, approximately

15
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180,000 women in the Rio Grande Valley were in need of subsidized
contraception services, constituting 65% of reproductive age women (15-45).7!

Low-income immigrant women CRR/NLIRH interviewed in Texas are
also unable to obtain annual gynecological exams and cancer screenings that
used to be available for free at state-funded family planning clinics. Many report
living in constant pain from untreated conditions, or dealing with stress and fear
that breast or cervical cancer may be progressing without the possibility of early
detection and treatment.

Ana is a domestic violence survivor who fled to the U.S. from Mexico to
protect herself and her young daughter from her partner’s abuse. In the spring of
2012, she found lumps in her armpit—which she astutely identified as a possible
sign of breast cancer. She tried in vain to get a breast exam from an affordable
clinic. “I tried getting an appointment, but | was told all the slots were taken and
to try again next month. Next month, same story.” She tried many more times
to get an appointment at different clinics, but eventually gave up. Nine family
planning clinics in her area have closed, and the remaining clinics do not have
resources or capacity to treat all the women in need. “In the end | just said, ‘well,
| don't feel well right now, but whatever it is it's temporary, and I'll just wait till
it goes away on its own. But things are all piling up and I'm starting to feel the
impact... I'm responsible for my girl, and if | don’t care of myself, | may not be
there for her.”

These stories illustrate the devastating impact of the combined effect
of de jure discrimination against immigrants—both undocumented and lawfully
residing—in eligibility for government supported health insurance, and de facto
discrimination against immigrant women through defunding state and federal
family planning programs that are their only source of affordable reproductive
healthcare.

B. International Human Rights Standards

Reproductive rights include first and foremost the fundamental
human right to life.”? The HRC has said the right to life should not be narrowly
interpreted, and that fulfillment of this right requires governments to take positive
measures to reduce maternal mortality, unintended pregnancies and unsafe
abortion.” On numerous occasions the HRC has linked restrictions on access
to reproductive health, especially lack of access to contraception information
and family planning services, to women’s reliance on unsafe abortion and high
rates of maternal mortality that violate the right to life under article 6.74 Recently,
the HRC called on the Philippines to reverse the ban on government funding
and dissemination of contraception in Manila, urging it instead to “ensure that
reproductive health services are accessible for all women and adolescents.””®
The HRC has further found that the high cost of contraception interferes with
women’s access to healthcare and therefore jeopardizes article 3's right to
equality between men and women.”®

CEDAW has found that non-discrimination in the exercise of the right to
health requires eliminating barriers to healthcare access including high fees.””
Equal access to healthcare includes ensuring access to contraception especially

FULFILLING UNMET PROMISES: SECURING AND PROTECTING REPRODUCTIVE RIGHTS AND EQUALITY IN THE UNITED STATES
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for the most vulnerable groups. For example, in March 2013 the CEDAW
Committee urged Hungary to “[plrovide adequate access to family planning
services and affordable contraceptives, including emergency contraception, to
all women including women with disabilities, Roma women, women living with
HIV/AIDS and migrant and refugee women, i.e. by covering costs of range of
modern contraceptives under the public health insurance and eliminating the
prescription requirement for emergency contraception.”’®

As a State party to the ICCPR, the U.S. assumed an obligation under
Article 2 of the Covenant to extend rights to “all individuals within its territory
and subject to its jurisdiction,””® and to do so “without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.”® The HRC has
interpreted “other status” to include immigration status®! and urged states to
eliminate distinctions in access to social services on the basis of immigration
status.® Fulfilling this duty may require amending legislation or administrative
regulations—such as Medicaid rules that exclude certain classes of immigrants
from eligibility—and addressing non-legal barriers that impact access to
reproductive healthcare, such as high cost of contraceptive services and
supplies, and transportation barriers for women in rural areas.®

The Committee on the Elimination of Racial Discrimination (CERD)
has previously addressed differential treatment of non-nationals as a form of
discrimination in access to healthcare. In its 2008 review of the U.S., CERD
found that because persistent disparities in reproductive health are evidence of
gender and racial discrimination in access to healthcare, the U.S. should take
steps to eliminate barriers to healthcare that impede access for women of color
including immigrants. One specific recommendation was to reduce eligibility
barriers to Medicaid.®*

The CEDAW Committee has urged states to provide universal health
coverage, including reproductive healthcare such as comprehensive and
affordable contraception, to migrant women and girls in order to reduce barriers
to care for this marginalized population.® Finally, the Special Rapporteur on
the human rights of migrants has stressed that States have an obligation under
human rights law to go beyond a “mere commitment to emergency care” and
ensure instead the “the critical importance of providing migrants with essential
primary health care,” which reduces costs and health risks to the benefit of
everyone.®

C. Relevant Question in List of Issues

In its discussion of non-discrimination and equal rights of men and
women, the Committee asked the U.S. to “provide information on obstacles to
the access of undocumented migrants to health services and higher education
institutions, and to federal and state programmes addressing such obstacles.”®

D. U.S. Government Response

The Fourth Periodic Report highlights the Administration’s efforts to
eliminate health disparities through the Affordable Care Act (ACA) (paragraph

CENTER FOR REPRODUCTIVE RIGHTS



Children in the Rio Grande Valley play on
a trampoline with gaping holes — a potent
symbol of the fraying safety net for poor,
immigrant families.

Photo: Jennifer Whitney
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434). However, the Report neither assesses the impact of eligibility exclusions
for immigrants nor discusses how these exclusions disproportionately impact
women.® In response to the Committee’s question on this topic, the Written
Reply points to a federal statute — the Emergency Medical Treatment and Labor
Act (EMTALA) — that requires all hospitals receiving funding through Medicare
to provide emergency treatment to undocumented immigrants regardless of
their ability to pay.®® This policy, while commendable, has created an untenable
situation where emergency rooms are now the only source of healthcare for
many undocumented people.

The Written Reply mentions the Administration’s “Deferred Action for
Childhood Arrivals” (DACA) policy, which grants temporary administrative relief
from deportation to young undocumented immigrants who arrived in the U.S. as
children. Although this policy is a welcome reprieve from deportation for millions
of young immigrants who have lived most of their lives in the United States,
the policy does not address the HRC’s concerns about healthcare or education
for immigrants. The Written Reply also fails to explain that in August 2012 the
Administration proposed two regulations that will exclude approximately 1.7
million young immigrants from benefiting from healthcare reforms under the
Affordable Care Act, making them ineligible for affordable health coverage
through government insurance programs (Medicaid and the Children’s Health
Insurance Program), and barring even their ability to purchase affordable health
plans through the new insurance exchanges.® (It is worth nothing that other
groups of immigrants granted relief from deportation via different programs are
eligible for such programs.) This exclusion carries gendered consequences: it
will affect approximately 880,000 immigrant women under age 30 who will not
have access to women’s preventive health services, including contraception
access, testing for sexually transmitted infections, and other vital reproductive
and sexual healthcare. The policy will also disproportionately impact Latinas,
who comprise the vast majority of youth eligible for relief.! In combination with
the eligibility exclusions for Medicaid described above, these new regulations
threaten to increase barriers to affordable reproductive and sexual healthcare for
young immigrant women of color.

Recommended Questions

What is the rationale for excluding certain groups of immigrants from access
to affordable health insurance through the Affordable Care Act, Medicaid
and the DACA program? Given that nearly half of non-citizens are unin-
sured, how does the government plan to expand coverage to these popula-
tions and ensure their equal access to healthcare?

How does the U.S. plan to ensure that immigrant women can exercise their
reproductive rights without discrimination on the basis of gender or immi-
gration status (Articles 2, 3, 6, and 17)?

What positive measures, including through allocation of resources and
changes in policy, is the U.S. government taking to eliminate persistent
disparities in reproductive and sexual health, especially given the barriers to ac-
cessing preventive care for immigrants under the Affordable Care Act?
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STATE RESTRICTIONS ON ABORTION (ARTICLES 2, 3, 6, 17)

F. Suggested Recommendations

=) Remove the federal five-year waiting period for “lawfully present” immigrant
women to qualify for Medicaid and other health insurance programs, and
lift the exclusion of undocumented women from eligibility for Medicaid.

= Increase funding for the Title X family planning program to enable al/ 19.1 A. Issue Summary
million U.S. women in need in publicly supported contraception to exercise
their human right to control the number and spacing of their children. Although the right to abortion is firmly grounded in U.S. constitutional
law, abortion remains under attack politically, especially in the states. State
=) Repeal federal regulations excluding young immigrants granted relief from legislatures in recent years have considered and enacted numerous and more
deportation under DACA from eligibility for affordable healthcare under the extreme restrictions in an effort to restrict women'’s ability to exercise their right to
Affordable Care Act and Medicaid programs. a safe and legal abortion. Over 170 restrictive abortion laws have been enacted

since 2010.% The 2013 legislative session was the second worst on record for
reproductive rights, with over 30 harmful anti-abortion bills becoming law in 18
states.®

Over the past several years, anti-abortion activists and politicians have
mounted a campaign to pass unconstitutional bans on abortion. Since 2010, 13
states have enacted bans on abortion at 20 weeks.** These violate settled U.S.
constitutional principles: the U.S. Constitution prohibits a state from banning an
abortion—or from imposing a substantial obstacle on a woman'’s ability to exercise
her right to abortion—until the point the fetus is determined to be viable (which
varies, but does not generally occur until 24 weeks or later).?® Eight of these
laws are currently in effect, three have been blocked by courts, and two have
been signed and are scheduled to go into effect later this year. In 2013, anti-
abortion activists and politicians went even further in introducing unconstitutional
measures, resulting in the enactment of bans on abortion within the first
trimester in two states: Arkansas at 12 weeks and North Dakota at six weeks.
Both laws were challenged by the Center for Reproductive Rights and have been
preliminarily enjoined by federal courts.®®

Bans on abortion harm all women, but research shows they have a
disproportionate impact on marginalized women, specifically those who are
poor, young, less educated, women of color, and those without access to health
insurance or affordable care.®” Importantly, these bans are imposed in addition
to other restrictions on abortion access that make it very difficult for women, and
low-income women in particular, to obtain abortions earlier in pregnancy.

Cost—the most significant barrier to abortion—is a problem exacerbated
by both state and federal governments. In 2009, the average cost of a first
trimester abortion was $470, but a second trimester can cost two to three times
that amount.®® A policy known as the Hyde Amendment restricts federal insurance
coverage for abortion under Medicaid except in the very limited circumstances
of rape, incest or life endangerment.®® While 17 states provide state funds for
Medicaid-covered abortions beyond these circumstances, in practice there are
numerous barriers (e.g., enroliment delays and low provider reimbursement rates)
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that prevent low-income women from obtaining coverage for an abortion even in
those states. 1%

A political compromise forged during negotiations over health reform
preserved the application of the Hyde Amendment to the Affordable Care Act
(ACA).1°! Furthermore, the ACA allows states to treat abortion as separate from
other forms of healthcare covered under insurance plans regulated by the states.
States are not allowed to include abortion as part of the package of Essential
Health Benefits offered by insurance plans operating in the state insurance
exchanges. States are also allowed to bar all plans from offering abortion
coverage. As of August 2013, eight states have laws prohibiting all private
insurance plans in the state from offering coverage for abortion, and 22 restrict
the ability of insurance plans operating in the new state exchanges to offer
coverage of abortions.1?

Abortion patients are disproportionately poor and low-income.1%
Because of the lack of financial assistance for abortion procedures, paying for
an abortion causes serious hardship for poor women, forcing them to divert
funds they would have spent on rent, utility bills or food towards the cost of an
abortion.** A 2010 study by the Center for Reproductive Rights found that all
but one of the 27 women interviewed reported difficulties raising funds for an
abortion, and the majority had to sell possessions, borrow money, forgo paying
bills, limit food intake or make other sacrifices in order to afford the procedure.!®

One of these women is C.M., a 26-year-old single mother and disabled
Irag war veteran. When she became pregnant, C.M. was working, going to
school, taking care of her six-year-old son on her own, and trying to recover
from post-traumatic stress disorder from her deployment overseas. “l found
out | was pregnant a month or so after conception, and | felt really depressed
[and] stressed out. There were a number of issues going on already in my life.
Being pregnant was not going to make any of those issues better.” She enrolled
in Medicaid early in her pregnancy while deciding whether to have an abortion.
As C.M. tried to raise the necessary funds for her abortion, she was forced to
cancel several appointments and delay the procedure for over six weeks, causing
the cost of the procedure to increase. Eventually, she had to undergo a two-day
procedure, which meant finding someone to drive her to a clinic 90 miles away
and take her son for an overnight trip. C.M. obtained her abortion just after 20
weeks. It cost over $1,500, forcing her to borrow funds and forgo paying bills and
loan payments.10®

Bans on early or later abortion will especially burden poor women.
Women like C.M. who cannot immediately afford the cost for an abortion must These states enacted 4 or more restrictions
delay getting the procedure until they have saved enough money.'” Delay is
therefore a direct consequence of financial hardships experienced by poor
women.1% With delay, they may exceed the legal gestational limit in the state

in1of 10 categories, such as medically

where they reside and be forced to travel to another state. This requires yet more misleading cou nseling, ma ndatory Waiting
funds in transportation and other ancillary costs like time off from work and . . . .
child care. A recent longitudinal study suggests that women who were denied periods, and unconstitutional abortion bans.

abortions in the U.S., including because they exceeded the legal gestational limit,
experience significant negative impacts on their health, their families, and their
future.1%®
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In addition to restrictions that directly target women'’s ability to
exercise their reproductive decisions—such as bans and insurance coverage
restrictions—state legislatures are also limiting that ability indirectly by
targeting the medical provision of abortion care with special regulations on
clinicians and facilities where abortions are performed. These types of laws—
called Targeted Regulation of Abortion Providers, or TRAP—exist in 28 states.
Proponents of TRAP laws justify them on grounds of promoting women'’s
health and safety, but the laws actually impose great burdens on the provision
of abortion services without benefiting women’s health. These burdens are
unjustified based on the methods and associated risks of abortion and are not
imposed on the provision of comparable or riskier medical services.°

Over-regulation of abortion has led to clinic closures across the
country. The decrease in providers and the many regulations have made
safe abortion very difficult to access in large parts of the U.S., especially—
but not only—in rural areas.!! For example, in the 2013 legislative session,
Texas enacted multiple restrictions including a 20-week ban and a new
requirement that all abortion facilities—including those only providing first
trimester abortions—meet requirements equivalent to those for ambulatory
surgical centers.!'? The latter requirement will force all but five of the state’s
42 abortion clinics to close, including the remaining two abortion facilities
in the Rio Grande Valley. These two clinics serve poor, rural and immigrant
women who cannot afford to drive 235 miles north to the next closest facility,
in San Antonio.!'3 Concerns about access in Texas are echoed in the four
states (Mississippi, North Dakota, South Dakota, and Arkansas) with only one
abortion facility in operation, all of which also have TRAP laws.!!4

B. U.S. Government Report

Information regarding the profound impact of state laws and policies
interfering with a woman'’s exercise of her reproductive rights—especially her
constitutional right to abortion—is strikingly absent from the U.S. government’s
report. Repeated efforts by the Center for Reproductive Rights to raise the
attack on abortion rights at the state level as a topic for consideration in this
review have gone unanswered.!®

C. International Human Rights Standards

When reporting on article 6, the right to life, the HRC has asked States
parties to “give information on any measures taken by the State to help women
prevent unwanted pregnancies, and to ensure they do not have to undertake
life-threatening clandestine abortions.”!1® In its Concluding Observations,
the HRC has frequently expressed its concern over restrictive legislation on
abortion and called on States to liberalize their abortion laws. In connection
with articles 6 and 26, it has urged States to help women prevent unintended
pregnancies and protect them from resorting to clandestine and unsafe
abortion.!” It has also expressed concern about the unavailability of abortion in
practice, even when the law permits it.118
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In the landmark case K.L. v. Peru, the HRC found that the State had
interfered with a minor’s decision to terminate her pregnancy in violation of her
rights to non-discrimination (article 3), privacy (article 17), and freedom from
ill treatment (article 7).1*° The HRC'’s approach in this case is consistent with
its expressions of concern about the impact of abortion restrictions on the most
marginalized women, including racial and ethnic minorities,'?° youth,'?! poor and
rural women.'?? Concern for the healthcare of women from marginalized groups
has prompted the CEDAW Committee to recommend social security coverage for
abortions,'® in addition to comprehensive, youth-friendly, and gender-sensitive
reproductive health services.!®

D. Recommended Questions

=) How does the federal government plan to ensure women'’s access to their
constitutional right to abortion regardless of their socioeconomic status, age,

race, migration status, and geographic location?

E. Suggested Recommendations

=) Enact federal legislation to protect a woman'’s ability to exercise her right to
determine whether and when to bear a child or terminate a pregnancy.

=) Repeal the prohibition on Medicaid coverage for abortion under the Hyde
Amendment, which serves as the most significant barrier to low-income
women in exercising their right to a safe and legal abortion.
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under five years, from eligibility for “means
tested” public benefits, including Medicaid. 8
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participating in Medicare that offers emergency
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also U.S. Written Replies, paras. 20-23.

77 Fed. Reg. 52614 (Aug. 30, 2012); 78 Fed.
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also pay for the procedure out-of-pocket. Over
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be met by clinics or private physicians’ offices
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cost. See Guttmacher Inst., State Policies in
Brief: Targeted Regulation of Abortion Providers
(Aug. 1, 2013), http://www.guttmacher.org/
statecenter/spibs/spib_TRAP.pdf. As one
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Jamaica, para.36, U.N. Doc. CEDAW/C/JAM/
CO/5 (2006); Vanuatu, para.35, U.N. Doc.
CEDAW/C/VUT/CO/3 (2007)



www.reproductiverights.org

CENTER
FDR 120 Wall Street, 14th Floor
REPRUDUCTIVE New York, NevaYork 10005

| RIGHTS Tel. 917 637 3600 Fax. 917 637 3666



