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Dear Committee Members:

The Center for Reproductive Rights (the Center), an international non-governmental
organization with offices in Nepal, Kenya, Colombia, Switzerland, and the United States, Justice
For All (J4A), and the Forum for Women, Law and Development (FWLD) have respectfully
prepared this letter to assist the Human Rights Committee (the Committee) during the 110th
Session in its review of the state party’s compliance with the International Covenant on Civil and
Political Rights (ICCPR) and the adoption of its Concluding Observations. This letter focuses on
violations of key provisions of the ICCPR associated with the widespread practice of child
marriage in Nepal, specifically the weak implementation of Nepal’s child marriage prohibition
law and birth registration law. These are concerns that have been raised by the Committee in the
list of issues in relation to the Second Periodic Report of Nepal.*

A. Issue Summary and Questions Raised in the List of Issues

The widespread prevalence of child marriage in Nepal has an immensely negative impact on
both girls and women who are married as girls. This harmful practice implicates a broad range of
rights guaranteed by the ICCPR and other core human rights treaties, namely the rights to: enter
into marriage with free and informed consent; equality and non-discrimination; life; health,
including sexual and reproductive health; education; freedom from torture and cruel, inhuman,
and degrading treatment; freedom from slavery; and protective measures.? Child marriage is also
linked to the state’s failure to fulfil its duty to ensure the registration of births as required under
international law.® Importantly, child marriage is a manifestation of women’s and girls’
unequal status in society, reinforces their socialized roles as mothers and caregivers, limits their
education and employment opportunities and reduces their overall levels of health and
wellbeing.* Further, in addition to girls’ young age, other grounds of social marginalization such
as poverty or residence in rural areas, which often increase the likelihood of early or forced
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marriage in Nepal, reinforce gender discrimination and inequality.® Although child marriage
affects both boys and girls, girls face particular harm because of the higher incidence of child
marriage among girls and the serious risks of reproductive health harm and sexual violence
experienced by girls and women who were married as children.®

The government of Nepal (the government) must be commended for amending its laws on child
marriage in 2002 when it raised the legal age of marriage to 18 years, with parental consent for
both parties, and to 20 years, without parental consent for both parties.” Marriage under the legal
minimum age is both prohibited and penalized with criminal sanctions for those involved in
arranging the marriage.® However, according to the 2011 national census approximately 75% of
married women surveyed had been married before their 20" birthday® and over 100,000 girls in
Nepal had been given away in marriage before the age of 10.1°

The 2011 Nepal Health Demographic Survey (NDHS) reveals that almost one third (29%) of
adolescent girls aged 15-19 are already married!! and nearly half (41%) of women aged 20-24
years had been married before they turned 18.12 The NDHS establishes the median age at first
marriage for women aged 25-49 as 17.5 years.'® This median age varies by geographic
location with it being the lowest in the central region of Nepal at 16.1 years.! In its 2013 State of
the World's Children Report, UNICEF noted that Nepal is among the 15 countries worldwide
with the highest prevalence of child marriage and has the second highest prevalence of child
marriage in South Asia.’® There are reports indicating that the prevalence of child marriage in
Nepal has declined overall by approximately 20% in the last five years.'® However, this
downward trend varies by region and has not translated into a significant reduction in child
marriage. In the far-western region, the incidence of child marriage stayed at 48% between 2006
and 2011, while the mid-western region showed some improvement, with the incidence
decreasing from 61% to 53% in the same time frame,” which is still considerably high.

In 1994, in its Concluding Observations on Nepal’s initial report, the Committee raised concerns
about the situation of women, who continue to face discrimination with “regards to marriage,
education and protection against violence.”*® The Committee called on Nepal to adopt
“administrative and educational measures designed to eliminate traditional practices and customs
detrimental to the well-being and status of women and vulnerable groups of the Nepalese
society.”®

In the list of issues for Nepal’s second periodic review, the Committee has asked the government
to provide information about the following issues that are relevant to child marriage in Nepal:%°

e measures taken to eliminate harmful traditional practices, including child marriage and
to enforce in practice the prohibition against early marriage;

e concerns that impunity for sexual and domestic violence remains widespread with
police often refusing to register such complaints, measures taken to prevent and combat
all forms of violence against women, including domestic violence, rape and other forms
of sexual abuse and ensure that such acts are effectively investigated, perpetrators are
prosecuted and sanctioned, and victims have access to adequate remedies, including
compensation;?? and



e the low number of birth registrations and measures taken to address difficulties faced
by women and other marginalized and economically disadvantaged groups in the
registration process.?

In its Second Periodic Report the government discusses the legal age of marriage which has been
raised since its last report to the Committee and notes that anyone who facilitates a marriage
without the free and full consent of the parties involved may be punished with imprisonment or
fine.* However, the government has not provided information on the implementation of these
laws and the present status of child marriage in the country, thus failing to acknowledge blatant
violations of existing legal standards and legal guarantees under the ICCPR. Similarly, with
respect to addressing violence against women, the Second Periodic Report lists the enactment of
various national laws and policies, aimed at addressing gender-based violence,?® and highlights
“effective implementation of policies of zero tolerance against gender-based violence” as a best
practice.?® The Second Periodic Report further notes the legal recognition of marital rape as a
crime?’ but it fails to acknowledge critical gaps in the implementation of laws and policies on
gender-based violence and the practical barriers that women may encounter when trying to
utilize them to seek legal redress. In relation to birth registration, the Second Periodic Report
highlights legal provisions that ensure the right to be registered at birth and measures being
implemented through the appointment of a local registrar in each Village Development
Committee (VDC) and local municipality to register the birth of children,?® but fails to discuss
the effectiveness of these measures.

On a very positive note, since the submission of its Second Periodic Report, Nepal has
demonstrated its political will to combat child marriage by co-sponsoring the historic
Human Rights Council Resolution on Child, Early and Forced Marriage in October 2013.2°

B. Child Marriage Violates Rights Protected by the ICCPR

Child marriage triggers a continuum of violations of girls’ rights that continues into adulthood
and negatively impacts their ability to exercise the following rights guaranteed by the ICCPR:
right to enter into marriage with free and full consent; right to equality and non-discrimination;
right to life; right to freedom from torture, cruel, inhuman and degrading treatment; right to
freedom from slavery; right to privacy; and rights of the child to measures of protection. The
state’s failure to ensure the right to birth registration, as specifically guaranteed by the ICCPR,
contributes to the continuation of the practice and represents the absence of adequate legal
safeguards against child marriage. The following sections discuss these violations and provide
evidence of Nepal’s failure to take adequate measures to ensure that girls do not continue to
suffer disproportionate, systemic discrimination as a result of child marriage. In clarifying the
obligations of the government with respect to the issues raised in this letter, it is critical for the
Committee to identify both positive and negative duties to ensure the rights guaranteed under the
ICCPR.

. Violation of the Right to Enter into Marriage with Free and Full Consent
(Article 23)

Atrticle 23 of the ICCPR guarantees “the free and full consent of the intending spouses”*° to enter
into marriage and guarantees equality of spouses “as to marriage, during marriage and at its
dissolution.”* While the ICCPR does not establish a specific marriageable age either for men or
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women, the Committee has repeatedly affirmed that states parties must ensure that girls are not
married before they are 18 years old and called on states parties to implement laws banning child
marriage.®? In General Comment 28, the Committee has recognized that “[m]en and women
have the right to enter into marriage only with their free and full consent, and States have an
obligation to protect the enjoyment of this right on an equal basis. Many factors may prevent
women from being able to make the decision to marry freely. One factor relates to the minimum
age for marriage. That age should be set by the State on the basis of equal criteria for men and
women. These criteria should ensure women's capacity to make an informed and uncoerced
decision.”® Further, the Committee has stated that a proper minimum age of marriage is
necessary to “ensure women’s capacity to make an informed and un-coerced decision.”®*

Nepal should be commended for having amended its laws to establish an equal minimum age of
marriage for girls and boys.®® Further, Nepal’s laws do require the free consent of both parties to
a marriage.® However, the Nepal Adolescent and Youth Survey (NAYS), a government study
from 2011, reveals that only 53 % of males and 38% of female adolescents report having a
say in their choice of a spouse.®” Similarly, research conducted in 15 districts by a group of
organizations working on child marriage reveals that most often it is the parents who decide the
marriage of their children3® with 52.7% of child marriages among boys and 67.1% among girls
taking place as a result of parental pressure.®® The Committee has affirmed in General Comment
28 that states parties must ensure women’s equal enjoyment of the right to consent to marriage,
which can be violated where family members or guardians are allowed to consent to the marriage
instead of the woman herself.*° The Committee against Torture has expressed concern about the
legality of child marriages that take place with a guardian’s consent instead of individual consent
and noted that it may considered “violence against them as well as inhuman or degrading
treatment.”*!

1. Violation of the Right to Equality and Non-Discrimination (Articles 3 and 26)

Child marriage violates an interdependent and indivisible set of human rights protected under the
ICCPR. Cutting across all of these violations is the government’s failure to ensure the rights to
non-discrimination and substantive equality for girls in Nepal. The Committee has recognized in
General Comment 28 that “[d]iscrimination against women is often intertwined with
discrimination on other grounds such as race, colour, language, religion, political or other
opinion, national or social origin, property, birth or other status. States parties should address the
ways in which any instances of discrimination on other grounds affect women in a particular
way, and include information on the measures taken to counter these effects.”*? It has also noted
that ensuring equality requires not only removing barriers but also taking proactive measures “to
achieve the effective and equal empowerment of women.”*® Girls account for a particularly
vulnerable and marginalized group because of their age, combined with other
intersectional identities and lack of autonomy in the family and society.

Articles 3 and 26 of the ICCPR guarantee women’s right to equality and non-discrimination. The
Committee has recognized that child marriage violates girls’ right to non-discrimination and
equal enjoyment of their human rights, and affirmed that under Articles 3 and 26, states parties
must protect girls from early marriage.** The Committee has also described child marriage as a
traditional practice discriminatory to women.*® Generally, the Committee has criticized the
impact of harmful, traditional practices, noting that the equal enjoyment of rights by women is
often stymied by “traditional, historical, religious or cultural attitudes,”*® including in its
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previous review of Nepal.*” Further, the Committee has explicitly criticized laws and practices
that result in the inequality of women within marriage.*® In periodic reviews of state compliance
with the ICCPR, the Committee has urged states to address both de jure and de facto
discrimination in private and public matters*® and eliminate gender stereotypes about women in
family and society.*

Both the Committee on the Elimination of Discrimination against Women (CEDAW Committee)
and the Committee on Economic, Social and Cultural Rights (ESCR Committee) also recognize
that states parties are under an obligation to respect, protect and fulfil the right to non-
discrimination of women and implement their right to substantive equality.>* The CEDAW
Committee has recognized that “[t]he position of women will not be improved as long as the
underlying causes of discrimination against women, and of their inequality, are not effectively
addressed.”®? The CESCR has reinforced this understanding of equality in its General Comments
16 and 20, noting that “[e]liminating discrimination in practice requires paying sufficient
attention to groups of individuals which suffer historical or persistent prejudice instead of merely
comparing the formal treatment of individuals in similar situations. States parties must therefore
immediately adopt the necessary measures to prevent, diminish and eliminate the conditions and
attitudes which cause or perpetuate substantive or de facto discrimination.”?

Nepal’s Interim Constitution of 2007 (Nepal’s Interim Constitution), guarantees the rights to
equality and non-discrimination as fundamental rights.>* Article 13 states that “[a]ll citizens shall
be equal before the law and no one shall be denied the equal protection of law,” and Article
20(1) provides that “[n]o discrimination shall be made against women by virtue of their sex.”
The persistence of child marriage in Nepal reveals the continuing dominance of discriminatory
patriarchal norms and stereotypes at the expense of women’s and girls’ most basic civil rights.

Further girls who marry young face a high risk of early pregnancy and other reproductive health
harms including maternal mortality and morbidity and unsafe abortion. These risks are specific
to women and girls,>” and are not faced by men and boys involved in child marriage due to
biological differences between the two sexes. Consequently, women and girls are
disproportionately impacted by child marriage and restricted in their ability to exercise a
range of rights granted by the ICCPR on an equal footing with men. Additionally, these
harms and the resulting inequality and discrimination that ensue from child marriage are
aggravated by married girls’ lack of access to crucial reproductive health services, particularly
contraceptive information and services which offer the best possible way to prevent early and
unintended pregnancies. The NDHS survey reveals that only 17.6% of married adolescents have
access to contraception,® indicating that the majority of married adolescents do not use any form
of contraception and are therefore unable to control their own fertility and protect their
reproductive health. Additionally, married girls face tremendous pressure to start bearing
children soon after marriage.>® The ability of married girls to make autonomous decisions
regarding pregnancy and childbearing is frequently restricted by husbands and in-laws who do
not allow newly married girls to seek contraceptive information and services.®° The unmet need
for contraception is highest among married adolescent girls between ages 15-19.5!



I11.  Violation of the Right to Life (Article 6)

Every human being has an inherent right to 1ife5? and under the ICCPR state parties are obligated
to protect individuals from arbitrary and preventable losses of life, and take steps to increase life
expectancy.®® Early pregnancy is closely associated with child marriage and significantly
increases girls’ risk of maternal mortality and morbidity due to their tender age.®* Adolescent
girls under the age of 15 are up to five times more likely to die during childbirth than women in
their twenties.®® Furthermore, early pregnancy carries a higher risk of pregnancy related injuries
for young girls such as obstetric fistula® and uterine prolapse, which is especially prevalent in
Nepal.®’

The Committee has consistently recognized the links between child marriage, early pregnancy,
and maternal mortality and morbidity® and has expressed concern about violations of the right to
life where there are high levels of adolescent pregnancy.®® The Committee has also linked child
marriage with risks to girls’ right to health.”’” The Committee has stated that states parties are
obligated to help adolescent girls avoid unwanted pregnancies by strengthening access to
contraceptive information and services and sexuality education programs.” Further, the
Committee has affirmed that states parties must guarantee that adolescent girls are not exposed to
the life-threatening risks of unsafe abortion.”?

Women who marry early are more likely to have their first child at a young age and give birth to
more children overall.” The NDHS reveals that 17 % of women in Nepal aged 15-19 have
already given birth or are pregnant with their first child.”* In Nepal, adolescent mothers give
birth to 81 out of every 1,000 children, which is the third highest rate in South Asia.” The
percentage of women who begin childbearing increases dramatically with age from 1% among
women aged 15 to 39% among women aged 19. ’® Furthermore, pregnancy among women aged
15-19 is twice as high in rural areas (17.8 %) than in urban areas (9.3%).”” Of grave concern is
the fact that 41% of girls below 20 years of age do not deliver in a health facility and give birth
at home;’8 only 42 % of childbirths among girls below 20 years are attended by a skilled
provider.” According to the World Health Organization, in comparison to older women,
adolescent girls are at higher risk of dying from pregnancy-related causes.®® The government led
Maternal Mortality and Morbidity Study in Nepal, 2008/09, confirms that maternal mortality
varies considerably by age with an increased risk for those under 20 years.8! According to the
NDHS, uterine prolapse, which is associated with early, frequent and closely timed pregnancies,
affects about 10% of women nationally.?

Early pregnancies, which are often unplanned, trigger a continuum of reproductive health
harms. Reports reveal that early, unwanted pregnancies are often associated with increased
levels of induced abortion, which when performed in unsafe conditions may even result in
death.®® Unsafe abortion is the third leading cause of maternal mortality in Nepal.® While
government data on the incidence of unsafe abortion among adolescents is lacking, a variety of
local media sources report that the incidence of abortion among adolescents is increasing.® More
than a decade after the legalization of abortion in Nepal, the NDHS reveals that only 38% of
women aged 15-49 are aware that abortion is legal

Nepal’s Interim Constitution recognizes the right to live with dignity®’ and the right to health® as
fundamental rights thereby obligating the government to prioritize the fulfillment of these rights
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by taking adequate steps to ensure that individuals are protected from arbitrary and preventable
losses of life including those caused by pregnancy. The higher incidence of maternal mortality
among married adolescent girls reveals the government’s failure to fulfill its obligation under
national constitutional law and the ICCPR. Notably, in its Fourth and Fifth (Combined) Periodic
Report to the CEDAW Committee, the government has acknowledged early marriages as being
“major impediments to women’s advancement”®® that have “triggered the low health status of
women in Nepal.”%

IV.  Violation of the Rights to Freedom from Torture, Cruel, Inhuman and
Degrading Treatment (Article 7) and Freedom from Slavery (Article 8)

Article 7 of the ICCPR provides that no one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment (TCIDT) and Acrticle 8 provides the right to be free from
slavery. U.N.TMBs including the Committee have recognized that child marriage may constitute
TCIDT,*! particularly where the government fails to effectively implement laws that set the
minimum age of marriage at 18.%% In General Comment 17, the Committee has noted
specifically in relation to children that, “[e]very possible economic and social measure should be
taken to ... prevent them from being subjected to acts of violence and cruel and inhuman
treatment or from being exploited by means of forced labour or prostitution.”®® Further, the
Special Rapporteur on TCIDT has specifically recognized that governments’ failure to eliminate
child marriage is a violation of the right to freedom from TCIDT.* The Special Rapporteur on
Contemporary Forms of Slavery has affirmed that all child marriages are forced marriage, which
fall within the slavery-like practices condemned by the Supplementary Convention on Slavery.*®
It has been recognized that as a result of such marriages, women and girls suffer domestic
servitude and sexual slavery, where they have to perform all domestic household tasks and to
have sex with their husbands, and their inability to perform these duties often leads to physical
and psychological abuse, including martial rape.

A study by a group of organizations conducted in 15 districts reveals that 45.2% of men in Nepal
marry primarily in order to get support for domestic chores.®” Girls under the age of 18 are
often not ready to take on the burden of domestic chores, especially in rural contexts where
living conditions can be quite harsh, yet they are frequently punished with physical and
psychological violence when they fail to meet expectations.®® The circumstances of child
brides in these situations correlate with conditions of slavery.

Nepal’s Interim Constitution guarantees that “[n]Jo woman shall be subjected to physical, mental
or any other kind of violence; and such act shall be punishable by law”® Further, it recognizes
that “[e]very child shall have the right against physical, mental or any other form of
exploitation.”'% In addition to violating key provisions of the ICCPR, the practice of child
marriage violates these fundamental rights that are guaranteed in Nepal’s Interim Constitution.

V. Violation of the Rights of the Child to Measures of Protection and Birth
Registration (Article 24)

Avrticle 24 (1) of the ICCPR guarantees each child “the right to such measures of protection as
are required by his status as a minor on the part of his family, society and the State.”** This

7



article has been interpreted by the Committee to require states to ensure children greater
protection than adults in certain matters so that they may benefit from all of the rights guaranteed
in the ICCPR.12 In its General Comment 17, the Committee requires that the state take every
possible measure “to foster the development of [the child’s] personality and to provide them with
a level of education that will enable them to enjoy the rights recognized in the Covenant.”1% The
Committee has established that the obligation to protect children requires state parties to
“eradicate both through legislation and any other appropriate measures, all cultural or religious
practices which jeopardize the freedom and well-being of female children.”%4

Child marriage violates a broad range of girls’ human rights and its continued occurrence in
Nepal reflects the failure of the government to fulfill its duty of protection under the ICCPR. The
burden of social expectations placed on newly married girls arising from their socialized roles as
mothers and caregivers whose primary duties are to procreate and serve the family and the abrupt
end to their education profoundly undermines their social, emotional, psychological, intellectual
and economic development as young girls and as adult women.!% The government has
acknowledged in its Fourth and Fifth (Combined) Periodic Report to the CEDAW Committee
that early marriage and its social obligations prevent women’s advancement in areas of
education and employment.% Further it points to early marriage as a leading reason why
girls do not complete their formal education.’?” The NAYS reveals a higher drop-out rate for
girls (22%) than boys (16%),'% with early marriage being the reason for close to one third
(26.64%) of girls dropping out between the ages of 15-19.1% The interruption of education and
denial of opportunities for self-development due to child marriage undermine women’s and girls’
ability to exercise a broad range of rights guaranteed under the ICCPR by undercutting their
personal development and health. The NDHS reveals that young girls with no education are
nearly four times more likely to begin having children (31.6%) than those who complete school
and pursue a higher education (8%).11°

In addition Article 24(2) of the ICCPR guarantees the right of every child to be registered
immediately after birth.}'! In General Comment 17, the Committee has affirmed that the duty to
protect children includes an obligation to ensure birth registration.!'? Despite this obligation and
a national law requiring birth registration, namely the Birth, Deaths and Personal Event
(Registration) Act,''? less than half of all births in Nepal (42%) are officially registered.!**
The registration of births is a crucial measure for preventing child marriage. Accurately
determining a girl’s age at marriage requires a system of birth registration. The absence of an
effective birth registration system is indicative of the absence of adequate legal protection
against child marriage.

VI.  Violation of the Obligation to Ensure Legal Remedies (Article 2)

The Committee has strongly emphasized the state obligation to ensure “accessible and effective
remedies” for human rights violations and to take into account “the special vulnerability of
certain categories of persons.!® It has further stated that, “a failure by a state party to investigate
allegations of violations could in and of itself give rise to a separate breach of the Covenant.”*
U.N. TMBs have repeatedly expressed concern where child marriages persist despite legal
prohibitions,'!” and affirmed that states parties must ensure there is no impunity where child
marriages occur.'® Despite the criminalization of child marriage,'*® marital rape,'?° statutory



rape?! and specific forms of domestic violence,'?? relatively few cases of child marriage and
domestic and sexual violence are in fact reported and successfully prosecuted in Nepal. Nepal’s
Interim Constitution guarantees women’s right to freedom from gender-based violence!? and the
right to a constitutional remedy for the enforcement of fundamental rights.'?* Yet, as illustrated
in this letter, there is a concerning gap in legal accountability for crimes against women and girls.

a. Lack of Implementation of Child Marriage Laws and Related Legal Provisions
on Gender-Based Violence

In Nepal, child marriages are rarely challenged in a court of law and instances of domestic and
sexual violence often go unpunished. While the government’s Fourth and Fifth (Combined)
Periodic Report to the CEDAW Committee submitted in 2009 reveals that only 12 cases of child
marriage were reported in the period of 2003/04 — 2006/07, 12° the Second Periodic Report to the
Committee fails to disclose this information. According to one recent study, only 22 cases of
child marriage were reported to the police from 2009-2012, which represents a mere 0.3%
of reported cases on gender-based violence.'?® A review of the Supreme Court’s Annual
Reports reveals there were altogether only seven cases of child marriage recorded in the Supreme
Court, six in the Appellate Courts and thirteen in the District Courts of Nepal in fiscal year
2011/12.%%" This data indicates minimal reporting of cases of child marriage and lack of
enforcement of existing legal provisions. The lack of implementation of Nepal’s child marriage
prohibition laws has been affirmed by a study conducted by a local non-governmental
organization, Forum for Women Law and Development.'?® The study’s major findings in relation
to lack of implementation include: non-recognition of child marriage as a form of violence; lack
of awareness about the rights of children; the perception that child marriage is a personal issue;
lack of awareness about the negative health impact of child marriage; low reporting of cases of
child marriage; the perception that child marriage is not a crime against the State; low
punishment for child marriage; and the absence of an adequate number of special cells to deal
with children’s rights issues.?® Child marriages are frequently reported in the media and when
considered against data pointing to the low level of official complaints and prosecutions, these
reports expose the government’s failure to take action to implement its laws and provide legal
redress to victims of child marriage.**°

The weak enforcement of Nepal’s child marriage prohibition laws has been brought to the
attention of Nepal’s Supreme Court more than once. In the 2006 case of Sapana Pradhan and
Others v. Government of Nepal,'®! the Court recognized the threats posed to girls’ lives and
health as a result of child marriage.**? Expressing concern about the pervasive nature of child
marriage in Nepal and the low level of prosecution of those responsible for conducting such
marriages,'* the Court ruled that the meaning and purpose of a law can only be realized through
effective implementation and not mere enactment of legislation!3* and issued directive orders to
the government to implement its laws.® Once again, in 2007, in the case of Rama Panta Kharel
& Others v. Government of Nepal, '3 the Court issued directive orders to the government to
eliminate child marriage through the effective enforcement of its laws.**” The government has
yet to take effective steps to implement the Supreme Court’s directive orders. In its review of
Nepal in 2011, the CEDAW Committee expressed concern about the persistence of child
marriage and recommended that the government take steps to enforce the legal minimum age of
marriage.’®® The Committee on the Rights of the Child (CRC Committee) specifically called for
the implementation of these decisions during its review of Nepal in 2012.1*°
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Additionally, violence against women and girls is pervasive in Nepal but legal remedies are
rarely pursued and enforced. The NDHS reveals that more than one in five (22 %) adolescent
girls and women aged 15-49 have experienced physical violence since the age of 15.14° Further,
in almost 90% of cases where women aged 15-49 have experienced sexual violence, the
current husband is the perpetrator.'** Of major concern are the findings of a 2012 study
conducted by the Office of the Prime Minister and Council of Ministers in several rural districts
of Nepal which reveals that while 16.6% of women reported being subjected to sexual violence
by intimate partners,'*? an overwhelming 83% of them did not seek any outside help; **3 only 3
in 10 women sought help from the police, a lawyer or a health provider.}** According to the
NDHS, 65.5 % of women have never sought help in cases of physical violence'*® and 84.7% of
women have never sought help specifically in cases of sexual violence.*® Further, marital rape
was recognized as a criminal offence in 2002, but the penalties for marital rape are lighter than
for instances of rape outside of marriage.'*’ The punishment for rape outside of marriage ranges
between 5-15 years imprisonment, depending on the age of the victim,**® while marital rape is
punishable by 3-6 months imprisonment.!*° While the Second Periodic Report highlights the
recognition of marital rape as a crime,'* it fails to acknowledge the lack of implementation of
the law and discriminatory penalties for marital rape and rape outside of marriage. The lack of
effective implementation of laws penalizing different forms of sexual violence, including
statutory rape and marital rape, is particularly concerning considering the findings of the NDHS,
which reveals that almost half (46.5%) of women who have had sex before the age of 15 and
28.6% of women who have had sex between 15-19 years of age stated that they were forced to
do so against their will.®®* These trends would suggest that child brides have very little or no
practical legal recourse for criminal acts of violence committed against them within marriage.

b. Weaknesses and Inconsistencies within Nepal’s Child Marriage Law

There are specific legal barriers that undermine the implementation of Nepal’s child marriage
prohibition law. For example, a child marriage is voidable only if the couple has not had a child
at the time of reaching 18 years of age.*®? Considering the high risk of early pregnancy
associated with child marriage and general lack of access to reproductive health information and
services among children and adolescents, this legal requirement for voiding a marriage is not
practical.»>* Child marriage is considered an offence against the state party!>* and although
married girls are not legally required to report cases of child marriage themselves, societal
attitudes and the perception that child marriage is a personal issue result in the onus of
acting against a child marriage falling mostly on the girl child whose rights have been violated.
Girls’ lack of autonomy within the family impedes their ability to overcome legal and social
barriers leading to their inability in utilizing existing laws that penalize child marriage.*®

c. Lack of Birth Registration

The government’s Second Periodic Report states that all children born in the territory of Nepal
are required to be registered by a local registrar in each VDC and municipality,™ but the report
fails to mention whether these requirements are followed in practice. In reporting to the CEDAW
Committee, the government has acknowledged the lack of effective implementation of laws
concerning registration, specifically the Marriage Registration Act and the Birth, Deaths and
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Personal Event (Registration) Act.'®® The NDHS reveals that only 42% of children were
registered at birth.!>° Further, there are disparities in birth registration based on sex, economic
status and geographic location; fewer girls (40.4%) are registered than boys (44%);°
registration ranges from 35.6% in the lowest wealth quintile to 52.1% in the highest wealth
quintile;'®! and birth registration varies by development region, ranging from 37.3% to 50.7%.1°
The Birth, Deaths and Personal Event (Registration) Act requires all births to be registered
within 35 days.'®® However, the NDHS reveals that births are less likely to be registered within
the mandatory 35-day period and children aged 2-4 are almost twice as likely to have a registered
birth than a child younger than 2.1%* Delays in registering births are attributed to the country’s
weak birth registration system and the shortage of staff in registration offices.'®® The
government’s failure to ensure universal and timely birth registration constitutes a direct
violation of the ICCPR. Further, the low rate of birth registration impedes the implementation of
the nation’s child marriage prohibition laws.!%®

C. Recommended Questions

In light of the above, we respectfully request the Committee to raise the following questions with
the government during its review:

1. What steps are being taken by the government to prevent and prosecute child marriages
and to monitor and evaluate the impact of laws prohibiting child marriage in Nepal?

2. What steps have been taken to identify and remove barriers faced by girls and women in
accessing legal information, assistance and mechanisms, especially in rural and remote
areas where the incidence of child marriage is high and access to legal information and
mechanisms is low, so that they may utilize the law and obtain legal redress for child
marriage and domestic and sexual violence, including marital rape?

3. What is being done specifically in rural and remote areas to address the reproductive
health needs of girls in these communities who are at greater risk of being given away in
marriage as children and less likely to have access to reproductive health information and
services? What is the government doing to ensure that married girls are able to access a
full range of reproductive health information and services and reduce their vulnerability
to the harmful consequences of early pregnancy and sexual violence?

4. What is the government doing to eliminate discriminatory legal provisions that prescribe
a lesser penalty for marital rape than rape outside of marriage and thereby eliminate
discrimination in the law on the basis of marital status?

5. Considering the high incidence of child marriage in Nepal, what steps are being taken by
the government to gather national data on the occurrence of child marriage and its
negative outcomes on women’s and girls’ sexual and reproductive health, disaggregated
by income, location, and other factors?

6. What steps are being taken by the government to strengthen the country’s birth
registration system and appoint adequate staff to ensure the timely registration of
newborns?
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D. Suggested Concluding Observations

We respectfully submit the following recommendations for the Committee to consider
incorporating into the Concluding Observations for Nepal:

1. Take immediate and concrete steps to enforce the legal minimum ages of marriage by
enabling individuals and communities to report cases of child marriage, through the
provision of legal information and services, and on the initiative of the State, including
through effective prosecutions.

2. Undertake adequate measures to ensure that girls have access to legal information and
remedies in cases of child marriage and that the penalties prescribed by law are enforced,;

3. Introduce laws, policies and programs to address the specific reproductive health and
other needs of young married girls, particularly low income married girls in rural and
remote areas, as a means to enable them to exercise a broad range of rights guaranteed
under the ICCPR;

4. Take specific steps to ensure that girls and women are able to obtain legal information
and remedies in cases of domestic and sexual violence within marriage and create an
oversight mechanism to ensure that legal provisions intended to prevent and punish
domestic and sexual violence are effectively implemented;

5. Amend legal provisions prescribing penalties for marital rape that discriminate against
women on the basis of their marital status;

6. Invest adequate resources to strengthen the national birth registration system and create
an oversight mechanism to ensure that all births are registered;

7. Include addressing child marriage as part of the mandate of national human rights
mechanisms and allocate adequate funding for activities to raise awareness about the
harmful effects of child marriage and identify and address barriers to legal remedies.

Sincerely,
Y @) D
e — -
Melissa Upreti Sarmila Shrestha Kusum Shakh
Regional Director for Asia President President
anter for Reproductive Justice for All, Nepal Forum for Women, Law and
Rights Development
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