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1 Introduction 

The right to social security and adequate standard of living is one of the 

fundamental human rights as enshrined by the International Covenant on Economic, 

Social and Cultural Rights (ICESCR). In Hong Kong, for those who cannot support 

themselves financially, they can apply for the Comprehensive Social Security 

Assistance (CSSA) Scheme, which provides a safety net to them to meet their basic 

needs. 

 

Apart from passing the means test, until end 2013 the welfare applicant also had 

to reside in Hong Kong for 7 years before the date of application.  The 7-year 

residing requirement was introduced since January 2004 as the new population policy 

on the ground that it can prevent Hong Kong new immigrants from depending on 

public resource.
1
  However, the assumption that leaving Hong Kong will waste the 

resource is irrelevant to the application of public welfare.  In order to advocate for the 

abolition of the unjust requirement, member organization of Hong Kong Human 

Rights Commission (HKHRC), Society for Community Organization (SoCO) has 

conducted different social actions, including community organizing, action research, 

meeting with Government official as well as a legal challenge.  The legal action was 

finally successful that the Court of Final Appeal in Hong Kong (CFA) found the rule is 

unconstitutional.   

However, after the CFA judgment people from Mainland China have faced 

increased discrimination and political parties and other groups have strongly opposed 

the ruling. 

This report will introduce the policy concerned, the case circumstance, opinions 

from the general public and challenges ahead.  

 

2 Background of the 7-year residence requirement for applying social security 

The new population policy, which was introduced in 2004, required the CSSA 

applicants resided at Hong Kong at least 7 years in order to be eligible for welfare 

application.  As a result, family with new immigrant mother of less than seven years 

residence will not be entitled for the welfare.  Most of them are single-parent families 

or families with chronic illness patient.  They applied for CSSA as they could not 

find other helping resources.  Without assistance from CSSA system, new immigrants 

with financial difficulty cannot survive in Hong Kong.    

 

However, the Government adopted a stricter welfare policy for the new 

immigrants in order to screen out the poor new immigrants in its new population 

policy in 2003.  The criteria of application for Comprehensive Social Security 

Assistance (CSSA) are changed from one-year residence to seven years residence.  It 

takes effect on 1
st
 January 2004.  Although children are waived, their parent cannot 

access to CSSA. Most of them are mothers.  It hindered the mother to take care of the 

children as the mother not only has no resources to help the children but also to share 

to use children’s CSSA.  In 2005, the Committee on Economic, Social and Cultural 

                                                 
1
 The Comprehensive Social Security Assistance (CSSA), formerly known as Public Assistance before 

year 1993, had introduced a residing requirement as an eligibility criterion since year 1948.  The 
residing requirement for social security in 1948 is firstly 10 years, then shorted to 5 years in 1959 and 
further shortened to 1 year in 1971. Having implemented for 32 years, the 1-year residing requirement 
was increased to 7 years since 1 January 2004. 
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Rights (CESCR)’s concluding observations on Economic, social and cultural rights in 

the People’s Republic of China (including Hong Kong and Macao) said: “The 

Committee is seriously concerned that under the existing social security system, and in 

particular under the Comprehensive Social Security Assistance (CSSA), the levels of 

benefit are not sufficient to guarantee a decent standard of living and the many 

low-income persons, in particular older persons, are not covered by the scheme. The 

Committee is further concerned that new migrants are unable to apply for CSSA due to 

the seven-year residence requirement.”
2
 

 

Although there is a policy for the Director of Social Welfare to exercise 

discretionary power to waive the 7 years residence rule, very few deprived cases 

benefited.  According to official statistics from 1 Jan 2004 to July 2010, there are 

24,199 cases of CSSA applications which do not qualify the 7-year residence rule, 

while only 33.0% (7,975 cases) of the cases were approved in the light of the exercise 

of discretionary power of Social Welfare Department.   
 
 
Table 1. Number of cases which did not satisfy the 7-year residency rule of the CSSA by result 
of applications from January 2004 to July 2011  
 

Case Financial Year 

 
Jan to Mar 

2004 
2004/ 
2005 

2005/ 
2006 

2006/ 
2007 

2007/ 
2008 

2008/ 
2009 

2009/ 
2010 

2010/2011 
(until July) 

Total no. 
of cases 

No. of applications 114 1,665 3,856 4,925 3,553 4,069 4,512 1,505 24,199 

No. of cases granted 3 230 843 1,383 1,307 1,549 1,918 742 7,975 

No. of cases rejected 1 18 26 33 39 35 30 12 194 

No. of cases withdrawn 76 1,299 2,892 3,480 2,221 2,377 2,750 756 15,851 

 

Even if the Social Welfare Department exercise the discretionary the grant the 

CSSA, the whole process lasted for over half a year which is inefficient and delayed 

the assistance. Worse still, there is an internal requirement that the CSSA recipient of 

the new immigrants woman, who are the significant carer of the child, has to work 

with monthly income of not less than HKD $1,845 (USD 236) regardless the age of 

the child and the health condition of the father of the child.  The child is inevitably 

left to be alone at home and lack of adequate care and support by the parent. It is also a 

discrimination against new immigrant single parent families as there is no any work 

requirement for those local single-parent families with children under 12 years old. 

 

3 Judicial Review on 7-year residing requirement on welfare application 

SoCO assisted a new immigrant woman to fight for equal access to public 

assistance (Public Assistance is named as Comprehensive Social Security Assistance 

(CSSA) for the new immigrants.  The case was dismissed by High Court and Court 

of Appeal in 2009 and 2012.  The case was heard by the CFA on 18 November 2013.  

 

3.1 The appellant’s circumstances 

The appellant Madam Kong, who was assisted by SoCO to lodge the judicial 

review, is a native of Guangdong province.  She had previously been married but 

divorced her first husband in 1983.  There were two sons of that marriage and they 

reside on the Mainland.  In 2001, she met Mr Chan Wing, a Hong Kong permanent 

                                                 
2
 UN Doc E/C. 12/1/Add.107, para. 84. 
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resident, and married him in October 2003, having visited him in Hong Kong on a 

two-way permit on several occasions.  Mr Chan was not a man of means.  His 

health was not good and he had been a recipient of social welfare since 1985.    

 

Madam Kong worked on the Mainland as a home helper for the elderly until 2005.  

She was unable thereafter to find work and, when granted a one-way permit by the 

Chinese authorities on 30 November 2005, she decided to come to settle in Hong 

Kong with her husband.  She arrived here on 21 December 2005, then aged 56, and 

was granted permission to remain for seven years.  She was duly issued with a Hong 

Kong Identity Card on 28 December 2005.  She thereupon became a non-permanent 

resident of Hong Kong within the meaning of Article 24 of the Basic Law.   

 

Sadly, her husband (who was aged 76) died on 22 December 2005, the day after 

she arrived in Hong Kong.  In consequence, she found herself homeless, since the 

Housing Authority immediately repossessed her late husband’s public housing unit.  

She was without family or friends in Hong Kong and was admitted to a shelter for 

street sleepers. 

 

On 20 March 2006, Madam Kong applied for CSSA but was unsuccessful.   

Her application was refused because the Government’s policy has, since 1 January 

2004, been that persons who have resided in Hong Kong for less than seven years do 

not qualify for CSSA, save where, in exceptional circumstances, the Director of Social 

Welfare waives that residence requirement as a matter of discretion.  The policy was 

aimed at Mainland immigrants.  Madam Kong’s case was not considered appropriate 

for the exercise of that discretion and her appeal to the Social Security Appeal Board 

against that decision was rejected. 

 

3.2 The Final Judgment by the Court of Final Appeal 

With the assistance of SoCO, the applicant decided to seek judicial review to 

challenge the constitutionality of the requirement.  She was granted legal aid and 

instituted judicial review proceedings to challenge the Director’s decision to reject her 

CSSA application on the ground that the imposition of the seven-year residence 

requirement is inconsistent with Articles 25, 36 and 145 of the Basic Law, as well as 

Article 22 of the Hong Kong Bill of Rights.  On 23 June 2009, the Judge of the Court 

of First Instance dismissed her application for judicial review.
3
  His Lordship’s 

decision was upheld by the Court of Appeal on February 2012 which rules that the 

7-year residing requirement does not violate the constitution.
4
  SoCO then assisted 

the claimant of new immigrants successfully applied legal aid to appeal the case to the 

CFA and the leave to appeal is successfully obtained in December 2012.   

 

The hearing was heard at the CFA on 18 and 19 November 2013.  On 17 

December 2013, the 5 judges of the CFA unanimously ruled that the 7-year residing 

requirement for apply social security is unconstitutional which breaches Article 36 

(Right to Social Welfare) under the Basic Law.
5
  On the day of the judgment, SoCO 

organized a press conference to express the views of the plaintiffs and the impact on 

social welfare of the Hong Kong citizens.  It is expected that the ruling will lead the 

increase of social welfare for an amount of less than 1 billion Hong Kong dollars each 

                                                 
3
 Kong Yiuming v. The Director of Social Welfare [2009] 4 HKLRD 382. 

4
 Kong Yiuming v. The Director of Social Welfare CACV 185/2009. 

5
 Kong Yunming v The Director of Social Welfare FACV 2/ 2013,  
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year. 

 

4 Implications on the Right to Social Welfare of the Hong Kong citizens 

The judgment of the CFA not only has significant positive impact on the new 

immigrants but also to the entire society.  It was the first time the Hong Kong courts 

reassured the right to social welfare of the Hong Kong citizens as enshrined by the 

Article 36 of the Basic Law that the Judiciary attempted to define the scope of right to 

social welfare and its applicability in the local context.  Under the conventional 

approach of human rights, only the civil and political rights is treated as an alienable 

rights, while the economic and social rights are generally ignored and the Court is 

hesitated to intervene the administrative policy due to the limited public resources.  

The present ruling emphasized the importance of the right to social welfare by 

referring to the case laws of other common law jurisdictions that right to social welfare 

should be taken in serious consideration.  Social welfare right is recognized as the 

fundamental human rights that all Hong Kong citizens should be entitled to enjoy 

regardless of year of residency or devotion to the society.  

 

The CFA did not clearly define the term of social welfare under the Basic Law, 

while the Hong Kong Government should conduct a close examination for formulation 

or alternation of related social welfare policies by considering the following questions: 

(1) Does the public policy concerned fall into the scope of the right to social welfare as 

defined by the Article 36 of the Basic Law? (2) If so, does the public policy concerned 

comply with the requirements of “development” and “improvement” as stated under 

the Article 145 of the Basic Law? and (3) If so, in view of the economic conditions 

and social need, whether the proposed amendment of the public policy concerned 

pursues a “legitimate societal aim” and, having identified that aim, it asks whether the 

impugned restriction is “rationally connected” with the accomplishment of that end.  

If such rational connection is established, the next question is whether the means 

employed are “proportionate” or whether, on the contrary, they make excessive 

inroads into the protected right.  

As far as the 7-year residing requirement for applying social security is concerned, 

the Court ruled that the policy concerned is limited the scope of Article 36 as a social 

welfare and the Government is entitled to introduced restrictions on applying society 

security in accordance with the Article 145 of the Basic Law.  Although the 7-year 

residing requirement established since January 2004 has legitimate societal aim by 

promoting the financial sustainability of the social security system, while it does not 

rationally connected to the aforesaid legitimate societal aim.  Moreover, the 7-year 

rule was wholly disproportionate and manifestly without reasonable foundation, given 

its contradictory policy consequences and socially insubstantial benefits.  The 

landmark ruling clearly laid out the assessment mechanism for reviewing 

governmental policy to safeguard the social welfare rights of Hong Kong citizens. 

 

Furthermore, in the absence of the domestic legislation of the ICESCR, it has 

been worrying that those rights stated cannot be legally protected by law. However, the 

ruling (paragraph 173 to 180) closely discussed the impact of the meaning of the 

ICESCR, its applicability in Hong Kong and accepted that “[t]he stricter test will 

include imposing a heavier burden on the Government to justify potentially 

retrogressive measures, and the need to show that alternative measures had been 
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carefully considered.”
6
 Moreover, the domestic court also took the General Comments 

of the United Nations Committee on Economic, Social and Cultural Rights which 

showed the importance of the International Covenants on protecting fundamental 

human rights of the people in Hong Kong.
7
 The ruling also indicates the rule of law 

was ensured and the fundamental human rights of an individual are protected under 

the independent judicial system in Hong Kong. 

 

5 Opinions on the ruling from the Hong Kong society 

5.1 Political parties 

In view of the increasing conflicts between Hong Kong people and mainlanders 

from China, the judgment trigged a greater anger among local Hong Kong residents 

against new immigrants from the mainland China.  Some local political parties 

strongly opposed against the court’s ruling.  For example, the Liberal Party, which in 

support of economic liberalism, formed an Alliance against the abuse of social security, 

argued that the ruling will create a floodgate to enhance the abolishment of 7-year 

residing requirement of all kinds of public services, including application for public 

rental housing, etc,. It is worried that over billions of pubic reserve will be wrongly 

spent under the ruling.
8
 In addition, public survey was conducted by the political party 

which was found that over 82% of the respondents opposed against the ruling.  While 

asking about the reasons of the opposition, around 40.5% of the respondent ruled that 

the ruling is not fair to the taxpayer, while 40.2% expressed that it will increase 

welfare burden of the society.
9
 

 

5.2 Local group concerning rights of local people 

In addition, different groups and individuals which discriminated against the new 

immigrants and mainlanders by arguing that the ruling would attract new arrivals 

depending on social welfare and lead to heavy public burden.  Worse still, the rise of 

populism and nativism among the public is another big obstacles in the policy 

formulation and implementation. Due to the anger and dissatisfaction on current social 

development from local Hong Kong people, new immigrants from the Mainland China 

become the scapegoat of social problems. Some nativists and legislators even 

organized campaign to limit the entry of the new immigrants to Hong Kong and 

ignoring the right of family reunion, which is the basic human right that they have 

been hungering for decades.  

 

Some radical views even proposed to stop allowing mainlanders visited Hong 

Kong. Such exclusionary view did draw some support from local people.  For 

example, the State Society, a non-governmental organization stressed on the 

importance of protecting the rights of Hong Kong permanent residents, urged the 

                                                 
6
 Paragraph 180 of the judgment of FACV 2/2013, extracted from the “Right to Welfare” chapter of 

Law of the Hong Kong Constitution (eds Johannes Chan and C L Lim) (2011) (Sweet & Maxwell) – a 
book cited by Lord Pannick in the course of argument (although not on this point) – Professor Karen 
Kong put it like this (at p.798, para 25.040) 
7
 Paragraph 179 of the judgment of FACV 2/2013. 

8
 Press Release (17 December 2013), Liberal Party, CFA ruling shocked the society Government urged 

to amend law immediately to fix the loophole 
http://www.liberal.org.hk/index.php?option=com_content&view=article&id=886&mid=49&lang=en 
9
 Press Release (6 January 2014), Liberal Party, The announcement of the survey results on the problem 

of “Receiving the Comprehensive Social Security Assistance for residents living low than 7 years” 
http://www.liberal.org.hk/index.php?option=com_content&view=article&id=900&mid=49&lang=tc  

http://www.liberal.org.hk/index.php?option=com_content&view=article&id=886&mid=49&lang=en
http://www.liberal.org.hk/index.php?option=com_content&view=article&id=900&mid=49&lang=tc
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Government to amend the Basic Law in order to prioritize the interest of the 

permanent residents.  Tremendous discussion on the internet was held and some 

organizations even advertised a discriminatory advertisement against new immigrants 

from mainland China urging the protection of rights of local people in Hong Kong.
10

  

 

The criticisms not only focus on the new immigrants but also point a finger on 

the Judiciary.   There are even some absurd critics which queried the judicial 

independence due to the ruling and the composition of the Judiciary and suggested if 

the judges of Hong Kong Judiciary should be elected by universal suffrage.
11

 

 

5.3 Mass media 

Certain newspaper, like the Apple Daily, one of the leading newspapers in Hong 

Kong, criticized SoCO for taking political benefits from the court case.  It is also 

commented that problem created the awareness of nativism of Hong Kong people.  It 

is recommended that the Government should amend the Basic Law, take back the 

power of immigration control by gaining the authority of approval of One Way Permit 

so prevent new immigrants from settle at Hong Kong.  The column even proposed to 

disregard the concept of social integration between Hong Kong and the mainland 

China and establish a native ideology instead.
12

  The prejudice and conspiracy 

against new immigrants from mainland China were further magnified by the mass 

media which chooses what suit their editorial line, while it was generally supported by 

the general public. 

 

5.4 Government and the Department of Justice 

Facing the wide-spreading criticism in the society, the Hong Kong SAR 

Government merely re-stated that it would follow the ruling of the Court and review 

the residence requirement of other social policies.  The Government did not state to 

the public on explaining the myth of creating heavy financial burden due to the 

judgment and did not educate the general public for not discriminating the new 

immigrants in the mainland China. 

 

As for the criticism against the Judiciary, the Secretary for Justice declared that 

appropriate discussion or even criticism of judicial decisions is one thing, while 

abusive attacks and unwarranted conduct which would undermine the independence of 

the judiciary and public confidence in the administration of justice are totally different.  

The Secretary for Justice quoted the observation by Sir Anthony Mason observed that 

the courts "should not be made a target of irresponsible criticism. Public confidence, 

which is vital to the well-being of the administration of justice, once lost or damaged, 

is not easily restored."
13

 

 

6 Actions taken by SoCO in response to the Opposition  

The hostile political tension and populism existed in the entire society become an 

                                                 
10

 am 730 (15 January 2014) Page 31, Advertisement by State Society 
11

 Mingpao Daily News (2 January 2014) Forum, But Sau Yin, Who will be responsible for monitoring 
the Judiciary? 
12

 Apple Daily (18 December 2013) Court of Final Appeal ruling bring a new awareness of nativism of 
Hong Kong people. 
13

 Department of Justice, Hong Kong SAR Government, Secretary for Justice (13 January 2014), 
Secretary for Justice's speech at Ceremonial Opening of the Legal Year 2014. 
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unfavorable factor to SoCO’s work.  When attempting to lobby different social policy 

reform with the Government officials and stakeholders, SoCO encountered political 

risks to be scapegoated as the enemy of the interest of the Hong Kong people.  

Moreover, the campaign on anti-discrimination legislation against new immigrants 

will become more difficult to be implemented. 

 

In order to explain the positive impact of the judgment on the fundamental human 

rights of Hong Kong citizens, SoCO actively attended public forum, received 

interviews from mass media and an article was submitted to the forum of the news 

agency, while wide spreading criticism against SoCO and new immigrants remained 

serious.
14

  Worse still, during the mass demonstration of New Year’s Day of 2014, 

SoCO staff was surrounded by over hundred people with opposing view who have a 

humiliating attitude and foul language to criticize SoCO.
15

  A press release was 

released immediately to criticize the misbehavior and a rational discussion on the 

impact of the ruling was urged for.  Moreover, the Facebook of SoCO colleague was 

attacked by over 1,000 negative comments, including foul language, phrases of 

intimation and even criminal intimation to the personal safety of the staff and the 

family relatives.   

 

To arouse public concern over the incident, SoCO organized a press conference 

on 17 January 2014 to re-state SoCO position on criticism among the society and 

reported to the police in order to re-state the importance of respect different opinions.
16

  

In addition, 21 legislative councilors from the pan-democratic camp were coordinated 

to release a joint declaration on 17 January 2014 to show their support on the 

judgment of the CFA.   

 

On 21 March 2014, SoCO organized new immigrants to petition the Equal 

Opportunities Commission. The EOC has stated that it is considering how to propose 

legislation to protect new immigrants against racial discrimination. It is now reviewing 

the 4 pieces of anti-discrimination legislation, considering to use appropriate legal 

terms, e.g. by adding "person's origin", "date of arrival", "immigration status" or 

"immigration purpose", to describe the situations in order to protect Mainland Chinese 

people and new immigrants
17

  

 

7 Inadequate legal protection against racial vilification 

Although there is some legislation to protect against racial vilification, this does 

not apply to discrimination against Mainland Chinese people by Hong Kongers.  

7.1 Race Discrimination Ordinance (Cap. 602) 

7.1.1 New immigrants or Mainlanders not included 

The government has excluded the Mainlanders or new immigrants from Mainland 

China from the Race Discrimination Ordinance. It does not recognize immigration 

status as a basis of race discrimination nor does it recognize new immigrants as a 

separate ethnic group.  

                                                 
14

 Mingpao Daily News (2 January 2014) Forum, HO Hei Wah, Director, Society for Community 
Organization, The ruling of the Court of Final Appeal is the champion of Hong Kong people 
15

 South China Morning Post (2 January 2014) Protest march loses steam, P03 
16

 South China Morning Post (18 January 2014) Death threats after migrant welfare ruling, City 4 
17

 Letter from the EOC to Society for Community Organization 31/3/14 (EOC/NET/58) 
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The government has emphasized that racial discrimination only refers to 

discrimination on the ground of race, colour, descent, national or ethnic origin. It 

has attempted to exclude new immigrants from the RDO in section 8(2)-8(3), 

where it is stated that: 

 

“(2) An act done on the ground of any matter specified in subsection (3) 

does not constitute an act done on the ground of the race, colour, descent or 

national or ethnic origin of a person; and section 4(1)(b) does not apply to a 

requirement or condition as to any matter specified in subsection (3). 

(3) The matters specified in this subsection are— 

(a) that the person— 

(i) is or is not a Hong Kong permanent resident; 

(ii) has or has not the right of abode or the right to land in Hong  

Kong; 

(iii) is or is not subject to any restriction or condition of stay  

imposed under the Immigration Ordinance (Cap 115); or 

(iv) has or has not been given the permission to land or remain in  

Hong Kong under the Immigration Ordinance (Cap 115); 

(c) the length of residence in Hong Kong of the person; or 

(d) the nationality, citizenship or resident status of the person  

under the law of any country or place concerning nationality, citizenship,  

resident status or naturalization of or in that country or place. 

 

During discussions of the Race Discrimination Bill, the Hong Kong SAR 

Government stated clearly that the status being an immigrant from Mainland China 

is not considered as a ground of discrimination because the new immigrants were 

viewed as being of the same ethnic group as local Chinese.  The Government 

explained that the discriminatory treatment experienced by new immigrants is 

based on social rather than racial grounds.  

 

7.1.2 Protection against vilification 

Protection against vilification is provided for in section 45 and 46 of the Race 

Discrimination Ordinance (RDO). Section 45 states that “[it] is unlawful for a person, 

by any activity in public, to incite hatred towards, serious contempt for, or severe 

ridicule of, another person or members of a class of persons on the ground of the race 

of the person or members of the class of persons.” Race is defined as the “race, colour, 

descent or national or ethnic origin of the person” (RDO Section 8 (1)(a)).  

 

It is worth noting that section 45 only renders such acts unlawful, but not criminal. 

Thus it is subject to the same range of civil remedies as racial discrimination, but it 

does not make it a criminal offence. In comparison, under the United Kingdom’s 

Public Order Act 1986 racial vilification is a criminal offence and offenders may be 

penalized by up to seven years imprisonment
18

.  

 

7.1.3 Offence of serious vilification 

Section 46 of the RDO states that a person commits an offence if he intentionally 

                                                 
18

 Public Order Act 1986 (UK) c 64 ss 27 (3)(a).  
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and incites hatred towards another person on the ground of race in public and that this 

activity consists of threatening physical harm or incites others to threaten physical 

harm towards persons or premises or property of that person.  

 

It is worth noting that such acts are subject to a maximum fine at level 6 and to 

imprisonment of maximum 2 years.  

 

7.1.4 Racial harassment 

Under the RDO racial harassment is unlawful in the areas of employment; 

education; provision of  goods, facilities or services; disposal or management of 

premises; elections; pupilage/tenancy in barrister’s chambers; participation in clubs.  

It is worth noting that such behavior is subject to civil penalties, but not considered a 

criminal offence.  

 

In contrast in the United Kingdom, racial harassment is both unlawful and a 

criminal offence. Thus under the Crime and Disorders Act 1998 (UK) it is a criminal 

offence to pursue a course of conduct which amounts to harassment and which is 

motivated by racial hostility.  

 

 

7.2 Reservation in ICCPR 

Although the provisions of ICCPR apply to Hong Kong there is a specific reservation 

worth noting in this connection. “The Government of the United Kingdom interpret 

Article 20 consistently with the rights conferred by Articles 19 and 21 of the Covenant 

and having legislated in matters of practical concern in the interests of public order 

(ordre public) reserve the right not to introduce any further legislation.” 

 

7.3 Hong Kong Bill of Rights Ordinance (Cap. 383) 

The aim of the Hong Kong Bill of Rights Ordinance (BORO) is to provide for the 

incorporation of provisions of the International Covenant on Civil and Political Rights 

as applied to Hong Kong. Given the above reservation, it is important to note that 

article 20, para. 2 of ICCPR has not been incorporated into BORO. That article states 

that “[any] advocacy of national, racial or religious hatred that constitutes incitement 

to discrimination, hostility or violence shall be prohibited by law.” 

 

It is highly recommended that BORO be amended in light of the recent 

developments in Hong Kong where differences between Hong Kongers and 

Mainlanders have been racialized. 

 

7.4 Public Order Ordinance (Cap 245) 

Under section 14 of the Public Order Ordinance, the Commissioner of Police may 

object to a public procession being held if he reasonably considers that the objection is 

necessary in the interests of national security or public safety, public order or the 

protection of the rights and freedoms of others.   

However, the Public Order Ordinance does not specifically refer to racial vilification 

and it is therefore doubtful whether a public procession that propagates hatred towards 

a certain race would be stopped by the Commissioner of Police.   
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In comparison, under the UK Crime and Disorders Act 1998 racially or religiously 

aggravated public order offences are included.  

 

7.5 Telecommunications Ordinance (Cap 106) 

Under section 13M of the Telecommunications Ordinance (Cap 106), a licencee 

shall not broadcast any programme which is likely to incite hatred against any group 

with reference to colour, race, sex, religion, nationality or ethnic or national origins.  

 

It is worth noting that incitement of hatred against a group with reference to descent 

has not been included in the Telecommunications Ordinance, as opposed to the RDO 

where race includes race, colour, descent or national or ethnic origin of the person.  

 

7.6 Broadcasting Ordinance (Cap 562) 

Under the Broadcasting Ordinance a licencee shall not include in its licensed 

service a television programme, or any part thereof, that is likely, in Hong Kong, to 

incite hatred against any group of persons, being a group defined by reference to 

colour, race, sex, religion, nationality or ethnic or national origins.  

 

8 Recommendations 

 

a. The Hong Kong SAR Government should fill the legislative loopholes in 

order to protect people from Mainland China against vilification, by 

amending the Racial Discrimination Ordinance, Bill of Rights and the 

Public Order Ordinance 

 

b. The government should promote awareness of racial equality and 

promote understanding of the contents of the CFA ruling.  
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