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Executive Summary 

[bookmark: _Ref79995434]The Haitian Bridge Alliance (HBA) submits this report to inform the Human Rights Committee of documented violence experienced by Haitian migrants,  other Black[endnoteRef:1] migrants, and migrants of multiple other nationalities while migrating through Panama’s Darién Gap, with little to no access to justice from the Panamanian legal system. This report articulates a legal obligation for protection and access to justice for migrants under the International Covenant on Civil and Political Rights (ICCPR) and calls upon Panama to continue improving access to justice, including through transnational facilitation of claims. The report demonstrates how, despite some improvements, the State fails to provide sufficient remedy to migrants who experience violence in the Darién Gap in violation of Article 14 of the Covenant. HBA issues recommendations to bring Panama in compliance with its duties to asylum seekers and migrants, including Haitians, under the ICCPR. Given the continued upheaval in States such as Haiti, with ongoing insecurity and instability across the world exacerbated by climate change and pandemic-related socio-economic fallout, and with anticipated increase in migration, it is important that the Panamanian government and other states take all measures necessary to protect this highly vulnerable population and ensure access to justice for victims of violence, no matter their migration or immigration status. [1:  This report adopts the definitions for “migrant,” “refugee,” “Black,” and “sexual and gender-based violence” used in S. Priya Morley et al., A Journey of Hope: Haitian Women’s Migration to Tapachula, Mexico 11 (2021), https://imumi.org/attachments/2020/A-Journey-of-Hope-Haiian-Womens-Migration-to%20-Tapachula.pdf.] 

Panamanian Legal Framework 
Under the Panamanian Constitution, no implementing legislation is mentioned as a requirement once international treaties are ratified.[endnoteRef:2] The jurisprudence of the Supreme Court establishes that Article 4 of the Panamanian Constitution (which holds that the “Republic of Panama abides by the norms of International Law,”) is violated if an international treaty is violated.[endnoteRef:3] Anti-discrimination clauses are provided for in Article 19 of the Constitution[endnoteRef:4] and Article 7 of the migration decree.[endnoteRef:5] Article 83.3 of the migration decree also requires precautionary measures to be implemented to prevent the sexual exploitation of migrants, especially minors, and Article 83.4 provides for the identification of the culprits of these illicit acts.[endnoteRef:6] Lastly, Article 102.2 establishes that the fundamental rights of migrants must be strictly respected during their movements in Panama.[endnoteRef:7] [2:  See Constitución Política de la República de Panamá, 2016, art. 159 (3) (Pan.), https://ministeriopublico.gob.pa/wp-content/uploads/2016/09/constitucion-politica-con-indice-analitico.pdf. Article 159 (3) of the Panamanian Constitution holds that the National Assembly must approve or disapprove an international treaty before its ratification. However, the Constitution remains mute as to any further actions that might be needed on behalf of the National Assembly, such as implementing legislation.]  [3:  Allan R. Brewer-Carías, La aplicación de los tratados internacionales sobre derechos humanos en el orden interno de los países de América Latina, 46 Revista IIDH 250 (2007) https://www.corteidh.or.cr/tablas/R22024.pdf. ]  [4:  See Constitución Política de la República de Panamá, supra note 2 at art. 19. Article 19 of the migration decree states, “There shall be no public or private privileges, or discrimination, by reason of race, birth, social class, handicap, sex, religion or political ideology. ]  [5:  Article 7 of the migration decree provides that the National Migration Service will “safeguard the respect for dignity and human rights” without discrimination on the basis of ethnicity and gender, among others. Decreto Ley No.3 [migration decree] (February 22, 2008) https://www.acnur.org/fileadmin/Documentos/BDL/2008/6077.pdf. ]  [6:  Article 83.3 of the migration decree provides that the National Migration Service will “…prevent the sexual exploitation of migrants, especially of underage persons.” Article 83.4 provides that the National Migration Service will promote the “Exchange of information with state and international organizations, for the identification
of persons or organizations suspected of engaging in the crimes of human trafficking or migrant smuggling and sexual exploitation of people.” Id. ]  [7:  Article 102.2 of the migration decree ensures “free and safe migratory movement, with strict respect for the rights
fundamental.” Id.] 

[bookmark: _Hlk92394751]Panama has ratified the ICCPR, but it has not complied with its reporting requirements over the last decade.[endnoteRef:8] In 2008, the Human Rights Committee found that Panama’s legislation “does not guarantee to all foreigners in Panamanian territory who require international protection, including refugees, stateless persons and persons falling into other categories, the rights to which they are entitled under international law, including refugee law.”[endnoteRef:9]  [8:  See Reporting status for Panama, OHCHR, https://www.ohchr.org/EN/Countries/LACRegion/Pages/PAIndex.aspx. ]  [9:  Concluding observations of the Human Rights Committee, UN Doc. CCPR/C/PAN/CO/3 (Apr. 17, 2008), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR/C/PAN/CO/3&Lang=En,  at ¶ 14 (noting with concern that “many refugees, particularly those who do not have a formal status, live in a precarious economic and legal situation and that, in general, legislation does not guarantee to all foreigners in Panamanian territory who require international protection, including refugees, stateless persons and persons falling into other categories, the rights to which they are entitled under international law, including refugee law, in particular the State’s obligation not to expose such persons to treatment contrary to articles 6 and 7 of the Covenant (articles 2, 6, 7 and 9 of the Covenant).”).] 

Migration through the Darién Gap in Panama, Sexual and Gender-Based Violence, and Other Human Rights Violations 
This section describes how the Darién Gap became a new migrant pathway over the last decade and how this pathway exposes people in human mobility through Panama to sexual and gender-based violence (SGBV) and other human rights violations, especially those without the resources to bypass the Gap including a high number of Haitians and other Black migrants.
a. [bookmark: _Hlk125623535]The Darién Gap’s emergence as a migrant corridor
Over the last decade, migration through Panama’s Darién Gap qualitatively changed.[endnoteRef:10] For a long time prior to the previous decade, people migrating through the Americas rarely used the Darién Gap as a pathway northward as it is a treacherous journey that consists of one hundred miles of tropical rainforest in Columbia and Panama that migrants traverse on foot, often with traffickers.[endnoteRef:11] Migrants usually cross this pathway in between 6 to 12 days. The number of people who transited through the Gap in 2011, for example, was only 283 according to Panama’s immigration service.[endnoteRef:12] In 2015 and 2016, however, approximately 30,000 people migrated through the Gap each year.[endnoteRef:13] In 2021, nearly 134,000 people migrated through the Gap, with around 80 percent of those people being Haitian nationals.[endnoteRef:14] In 2022, Panama’s immigration service registered 250,000 people who transited through the Gap, with the majority coming from Venezuela.[endnoteRef:15] In 2022, Ecuadorians, Haitians, and Cubans were the next most recorded national groups transiting through the Gap after Venezuela, but more than a thousand people came from each of the following States as well: Afghanistan, Senegal, China, Cameroon, Nepal, Somalia, Bangladesh, Ghana, and Nepal.[endnoteRef:16] [10:  Migrants arrive in record numbers in Panama in 2022, data shows, REUTERS (Jan. 1, 2023 2:06 pm), https://www.reuters.com/world/americas/migrants-arrive-record-numbers-panama-2022-data-shows-2023-01-01/ ]  [11:  Sibylla Brodzinsky, Refugees and migrants brave jungle wilderness in search of safety, UNHCR (March 29, 2022), https://www.unhcr.org/en-us/news/stories/2022/3/6242ff434/refugees-migrants-brave-jungle-wilderness-search-safety.html; Nicola Abé and Santiago Mesa, Crossing the Darién Gap: A Deadly Jungle on the Trek to America, SPIEGEL INTERNATIONAL (Oct. 22, 2021), https://www.spiegel.de/international/world/crossing-the-darien-gap-a-deadly-jungle-on-the-trek-to-america-a-a5a01a5f-bd44-4d48-b115-0b481ae83906.]  [12:  Sibylla Brodzinsky, supra note 11. ]  [13:  Id.]  [14:  Diana Roy, Crossing the Darién Gap: Migrants Risk Death on the Journey to the U.S., COUNCIL ON FOREIGN RELATIONS (June 22, 2022), https://www.cfr.org/article/crossing-darien-gap-migrants-risk-death-journey-us?gclid=EAIaIQobChMI6Z6o5dLl_AIVtsmUCR2YbwM4EAAYASAAEgJDqPD_BwE.]  [15:  Panama says record 150,000 migrants crossed dangerous Darién Gap this year, REUTERS (Oct. 10, 2022), https://www.reuters.com/world/panama-says-record-150000-migrants-crossed-dangerous-darien-gap-this-year-2022-10-11/. ]  [16:  El Servicio Nacional de Migración, Panama, Irregulares en tránsito por Darién por país 2022, available at https://www.migracion.gob.pa/transparencia/datos-abiertos. ] 

Haitian migration over this time period illustrates the reasons the Gap has transformed into a new migrant pathway for people all across the world over the last decade. This report is submitted thirteen years after Haiti’s massive 7.0 earthquake that took more than 200,000 lives and devastated Port-au-Prince, Haiti’s capital. This massive natural disaster increased pre-existing political, social, and economic instability and drove displacement and forced relocation of people seeking safety from Haiti.[endnoteRef:17] After 2010, hundreds of thousands of Haitians fled to Brazil. Initially finding employment helping to build World Cup hosting sites, Haitians were forced to leave Brazil en masse after ongoing xenophobia and anti-Black discrimination combined with Brazil’s 2015 economic recession.[endnoteRef:18] Migrants heading from South America towards the United States and Canada on foot must pass the Darién Gap. Haitians began fleeing in large numbers through the Gap to seek safety and asylum at the US-Mexico border—a trend we have only seen continue to grow and that appears not soon to end.[endnoteRef:19]  [17:  S. Priya Morley et al., supra note 1, at 38.]  [18:  S. Priya Morley et al., supra note 1, at 45.]  [19:  S. Priya Morley et al., supra note 1, at 16; see also Naomi Paik, Between Rights and Rightlessness: Haitian Migrants and the Elusive Promises of Humanitarianism, HEMISPHERIC INSTITUTE (2018), https://hemisphericinstitute.org/en/emisferica-14-1-expulsion/14-1-essays/between-rights-and-rightlessness-haitian-migrants-and-the-elusive-promises-of-humanitarianism.html. ] 

Since 2015, migrants from around the world who are also fleeing political instability, violence, social and economic insecurity, inequality, and ongoing consequences of climate change and environmental degradation, have begun using the Darién Gap as a pathway to seeking safety and asylum at the U.S. border with Mexico.[endnoteRef:20] Though regional changes in migration policy, mainly initiated by the U.S., has caused fluctuations in the demographic composition of who has transited the gap in the last two years, numbers continue to rise and the underlying conditions remain in place for the Gap to continue to serve as a migrant corridor.[endnoteRef:21] [20:  Kate Linthicum, Crossing the Darién Gap, N.Y. TIMES (Dec. 22, 2016), https://www.latimes.com/projects/la-fg-immigration-trek-america-colombia/.  ]  [21:  Juan Pappier, Migrants Crossing a Dangerous Area Need Panama’s Help, HUMAN RIGHTS WATCH (Sept. 27. 2022), https://www.hrw.org/news/2022/09/27/migrants-crossing-dangerous-area-need-panamas-help; Adam Isacson, Weekly U.S.-Mexico Border Update: Darién Gap in October, Venezuelans stranded, U.S. Midterms, WOLA (Nov. 14, 2022), https://www.wola.org/2022/11/weekly-u-s-mexico-border-update-darien-gap-in-october-venezuelans-stranded-u-s-midterms/. ] 

b. Sexual and Gender-Based Violence and other Human Rights Violations Perpetrated against People while Transiting through the Darién Gap
Migrants’ rights to life and security are regularly violated on the journey through the Gap, including through assault and death. As demonstrated by interviews of migrants conducted by HBA, corroborating media reports on Panama, and the Committee on the Elimination of Discrimination Against Women’s (CEDAW) 2022 Concluding Observations on Panama, people who have migrated through the Darién Gap over the last decade report being victims of violence, murder, sexual assault, and theft, as well as loss of life due to drowning, injuries, and other health problems during the journey. [endnoteRef:22]  [22:  See Not Safe Anywhere: Haitians on the move need urgent international protection, AMNESTY INT’L. (Oct. 2021), https://www.amnestyusa.org/wp-content/uploads/2021/10/Not-Safe-Anywhere-Haitians-need-urgent-international-protection-READY-FOR-PUBLISHING1.pdf; Haitian Bridge Alliance, Violence Against Black Migrant Women in the Darién Gap, CEDAW (Jan. 12, 2022), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCEDAW%2fCSS%2fPAN%2f47481&Lang=en; Concluding observations on the eighth periodic report of Panama, UN Doc. CEDAW/C/PAN/CO/8, ¶ 23 (March 1, 2022), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW%2FC%2FPAN%2FCO%2F8&Lang=en.] 

The violence is described by multiple NGOs who have listened to survivor stories, including HBA, Amnesty International, and CEJIL, as systematically carried out in the Gap by still-unidentified groups of armed men.[endnoteRef:23] There are allegations that perpetrators are from gangs/cartels (from Columbia and/or Panama), indigenous communities, and Panamanian law enforcement, but due to lack of transparency and prosecutions, the perpetrators remain largely unknown. The systematic brutality of these assaults cannot be understated. HBA interviewed a Haitian man who witnessed seven migrants from Haiti, Venezuela, and states in Africa being raped in the Darién in August 2021.[endnoteRef:24] He saw three children raped in front of their parents and another child around 14 years old being raped along with her mother. He witnessed a husband begging the gang members not to rape his wife, but as they took his wife away to rape her, the men responded that they would kill him if he did not stop screaming. The witness tried to report the crimes to a group of Panamanian military officers in fatigues he saw a few hours later in the jungle, but they paid no mind and told him to move on. The witness recognized some of the perpetrators from their tattoos when he arrived in Meteti, the first refuge center after the jungle, but again Panamanian law enforcement ignored him.[endnoteRef:25] This story among countless others, highlights the brutality of the violent attacks occurring in the Darién Gap and the lasting trauma experience by survivors.  [23:  Mujeres migrantes que Cruzan el Tapón de Darién sufren de violencia sexual sistemática, EL DIARIO (March 19, 2022), https://eldiario.com/2022/03/19/mujeres-migrantes-darien-violencia-sexual/; Not Safe Anywhere: Haitians on the move need urgent international protection, AMNESTY INT’L. (Oct. 2021), https://www.amnestyusa.org/wp-content/uploads/2021/10/Not-Safe-Anywhere-Haitians-need-urgent-international-protection-READY-FOR-PUBLISHING1.pdf; Haitian Bridge Alliance, Violence Against Black Migrant Women in the Darién Gap, CEDAW (Jan. 12, 2022), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCEDAW%2fCSS%2fPAN%2f47481&Lang=en.]  [24:  Letter from Charlotte Wiener and Nicole Phillips, Staff Attorneys, Haitian Bridge Alliance, Angelita Baeyens, Vice President of International Advocacy and Litigation, Robert F. Kennedy Human Rights, and Blaine Bookey, Legal Director, Felipe Navarro Lux, Manager of Regional Initiatives, Center for Gender & Refugee Studies to Honorable Antony Blinken, Secretary, Department of State, Honorable Alejandro Mayorkas, Secretary, Department of Homeland Security (April 18, 2022) https://cgrs.uchastings.edu/sites/default/files/Darien%20Gap_%20Blinken%20and%20Mayorkas_SGBV_EN-SP%20combined.pdfat 2. ]  [25:  Id.] 

In July 2022, Medecins San Frontiers (MSF) reported that they had documented at least 120 instances of SGBV in the Darién Gap in the first half of 2022, and they also reported that between April 2021 and July 2022, they had registered more than 400 cases.[endnoteRef:26] Due to underreporting, doctors estimate they only treat a small fraction of the actual victimizations that occur.[endnoteRef:27] Further, migrants’ nationalities affect their experiences with SGBV. Haitian migrants frequently reported rapes in the Darién Gap and Venezuelan migrants often reported “brutal mistreatment, inflicted with the intent to humiliate.”[endnoteRef:28] MSF estimated in October 2022 that 14% of people who migrated through the Gap and who are treated by MSF mental health service experienced sexual violence while migrating through Darién Gap.[endnoteRef:29] In CEDAW’s recent Concluding Observations, the Committee noted the persistence of SGBV against migrant women.[endnoteRef:30] The Report acknowledged the “disappearances, rape, intimidation, and threats by non-State actors, and the barriers to survivors’ access to justice and remedies….”[endnoteRef:31] [26:  Rafael A., Médicos Sin Fronteras ha documentado 120 casos de violencia sexual en la selva del Darién en lo que va del año 2022, EL DIARIO (July 7, 2022), https://eldiario.com/2022/07/16/casos-de-violencia-sexual-en-la-selva-de-darien-2022/. ]  [27:  Letter, supra note 24.]  [28:  The Darién Gap is as dangerous as ever, MEDECINS SANS FRONTIERES (May 6, 2022), https://www.msf.org/migrants-continue-face-danger-crossing-panama. ]  [29:  Daniela L., Doctors Without Borders mental health consultations in Darién: 14% of patients were for sexual violence, EL DIARIO (Oct. 27, 2022), https://eldiario.com/2022/10/27/migrantes-el-darien-experimentaron-violencia-sexual/. ]  [30:  Concluding observations on the eighth periodic report of Panama, UN Doc. CEDAW/C/PAN/CO/8 (March 1, 2022), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW%2FC%2FPAN%2FCO%2F8&Lang=en.]  [31:  Id. at ¶ 23. ] 


c. The Darién Gap as what UN Special Rapporteur on Contemporary Forms of Racism called a “Racial Sacrifice Zone”
The 2022 Report of the Special Rapporteur on contemporary forms of racism asserted that State have a special duty to remedy the negative consequences of racial “sacrifice” zones.[endnoteRef:32] The report describes a “sacrifice zone” is a place where inhabitants suffer debilitating physical and mental health consequences and human rights violations caused by their presence in pollution hotspots, often exacerbated by climate change.[endnoteRef:33] Racial “sacrifice” zones combine elements of racism and environmental degradation and are often characterized by “[r]acist and xenophobic treatment of migrants and refugees....”[endnoteRef:34] The report also notes the effects of climate change that have increased displacement and migration out of Haiti, compounded by racism which limits Haitians’ freedom of movement and ability to escape climate harms.[endnoteRef:35] The Darién Gap, as a new migrant pathway through under resourced indigenous communities in Panama characterized by the inhuman treatment of migrants, rampant human rights violations, and negative effects of climate change, should be considered a racial “sacrifice” zone.  [32:  Press Release, The global climate crisis is a racial justice crisis: UN expert, OHCHR (Oct. 31, 2022), https://www.ohchr.org/en/press-releases/2022/11/global-climate-crisis-racial-justice-crisis-un-expert. ]  [33:  Tendayi Achiume (Special Rapporteur), Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance on ecological crisis climate justice and racial justice, UN Doc. A/77/549 (Oct. 25, 2022), https://documents-dds-ny.un.org/doc/UNDOC/GEN/N22/651/88/PDF/N2265188.pdf?OpenElement, at ¶ 19.]  [34:  Id. at ¶ 36.]  [35:  Id.] 

Panama’s Duty to Provide Access to Justice to Migrants under the ICCPR
Rights defined in the ICCPR must be guaranteed without discrimination between citizens and non-citizens. General Comment No. 15 articulates the position of migrants under the Covenant and notes that state parties often fail to consider “the rights set forth in the Covenant apply to everyone, irrespective of reciprocity, and irrespective of his or her nationality or statelessness.”[endnoteRef:36] These rights include the inherent right to life, freedom from inhuman or degrading treatment, the right to liberty, and equal treatment before the law, among others.[endnoteRef:37] The rights of migrants may be restricted only by limitations lawfully imposed under the Covenant.[endnoteRef:38] Thus, Panama and other state parties have an affirmative obligation to protect Black migrants and provide access to justice.  [36:  Human Rights Committee, General Comment No. 15: The Position of Aliens Under the Covenant, UN Doc. CCPR/C/GC/15 (April 11, 1986), https://www.refworld.org/docid/45139acfc.html, at ¶ 1]  [37:  Id. ]  [38:  Id.] 

Access to justice is also guaranteed to migrants through equal treatment before the Panamanian court of law. The ICCPR is violated when migrants’ attempts to access justice through the courts are systematically frustrated de jure or de facto.[endnoteRef:39] General Comment No. 32 recognizes “the right of access to courts and tribunals and equality before them is not limited to citizens of States parties, but must also be available to all individuals, regardless of nationality or statelessness, or whatever their status… who may find themselves in the territory or subject to the jurisdiction of the State party.”[endnoteRef:40] Similarly, General Comment No. 14 recognizes migrants are entitled to a fair and public hearing by a competent, independent, and impartial tribunal. [endnoteRef:41] For migrants that face language barriers, a fair hearing includes “the right to have the free assistance of an interpreter… at all stages of the oral proceedings.”[endnoteRef:42] [39:  Human Rights Committee, General Comment No. 32, UN Doc. CCPR/C/GC/32, , at ¶ 9 (August 23, 2007), https://digitallibrary.un.org/record/606075?ln=en. ]  [40:  Id.]  [41:  Id. at ¶ 7. ]  [42:  Id. at ¶ 40. ] 

Further, Panama and other state parties should observe the rights and protections guaranteed to Black migrants in the Covenant in their legislation and in practice.[endnoteRef:43] Although the right to enter or reside in a particular territory is ultimately determined by the state parties, “migrants may enjoy the protection of the Covenant even in relation to entry or residence… when considerations of non-discrimination, prohibition of inhuman treatment and respect for family life arise.”[endnoteRef:44]  [43:  Human Rights Committee, supra note 35, at ¶ 4.]  [44:  Human Rights Committee, supra note 35, at ¶ 5. ] 

CEDAW, in its 2022 Concluding Observations on Panama, noted with concern, the lack of prosecutions and convictions of perpetrators of violence in the Darién Gap, in addition to the lack of information regarding revictimization of complainants.[endnoteRef:45] The Committee urged the State part to adopt an emergency plan to eliminate all forms of violence against migrant women in the Darién Gap based on a human rights approach to the crisis, specifically guaranteeing access to justice in the Darién Gap regardless of the migrant’s status.[endnoteRef:46] [45:  Id.]  [46:  Id. at ¶ 24. ] 

Failure to Provide Access to Justice for Victims of Violence in Panama’s Darién Gap
This section summarizes how Panama’s State practice does not meet its obligations to promote and protect the human rights of migrants in Panama, particularly in the Darién Gap. Haitian Bridge Alliance would like to note, however, that the State of Panama has made improvements over the last sixteen months in response to the violence occurring in the Gap. Based on interviews with Panamanian officials, the Panamanian prosecutor’s office has assigned prosecutors in the region, made law enforcement officers (SENAFRONT) available at the migrant centers in the Darién, and created a victim-centered office to provide services to survivors who file complaints. There is also a reporting hotline. At the same time, in response to the widespread violence, the route people take through the Gap shifted, resulting in a safer pathway with less violence for people in migration. There was a significant decline in reports of violence in 2022, though it is unclear how much of the decline is attributed to the changed route versus the improvements in by the prosecutor’s office. Either way, these improvements are a positive step forward. But incidence of SGBV and other forms of violence are still occurring, and further action must be taken to ensure fair access to justice for Haitian and other Black, non-Spanish speaking survivors. In addition, thousands of victims prior to these changes, most of them adolescent girls and young women, have still not received justice.
d. Procedural Constraints in Crime Reporting in the Darién Gap Results in the Denial of Access to Justice 
There are substantive and procedural constraints of reporting including language barriers, lack of information about how and who to report to, fear of survivors to report, lack of confidence in law enforcement and the legal system, lack of safe housing during the investigative process, trauma of survivors, and risk of retaliation or further violence. These factors together prevent survivors of violence from accessing justice. 
Survivors have no access to law enforcement which is not present in the jungle of the Darién Gap. And even where they encounter law enforcement after exiting the more remote areas of the jungle, most fear retaliation if they report the crime and a legal system that will not protect them or adequately respond to their complaint. Survivors first contact with State officials comes through Panama’s border patrol and law enforcement agency, Servicio Nacional de Fronteras (SENAFRONT), which has been responsible for the safety and security of migrants in the Darién Gap since 2008.[endnoteRef:47] Migrants reported that SENAFRONT appears to focus almost exclusively on registering them in the U.S. biometric tracking system, detaining people that the U.S. government flags through the system and deterring and slowing the flow of migrants through Panama (away from the United States).[endnoteRef:48] Other than this agency that polices them, migrants report not having access to any law enforcement to report crimes to until they reach a migrant camp on Panama’s norther border with Costa Rica. Further, migrant women report feeling intimidated to divulge the details of SGVB to male soldiers who do not speak their language. Moreover, HBA heard multiple allegations from survivors that SEANFRONT soldiers were perpetrators of crimes or aided and abetted the perpetrators. SENAFRONT should implement trauma-informed reporting such as employing female officers with access to interpreters to receive SGBV complaints. Survivors reported a higher level of comfort in reporting incidences of violence to MSF staff, who have received trauma-informed training and who often speak English and French. We recommend that MSF offices be permitted to provide medicals services throughout the Darién, particularly at all of the migrant camps, which will help fill the gap in available medical services and provide trauma-informed psychosocial services. [47:  Caitlyn Yates, A Case Study in the Outsourcing of U.S. Border Control, LAWFARE (Apr. 11, 2019), https://www.lawfareblog.com/case-study-outsourcing-us-border-control. ]  [48:  Jaime Scott and Guadalupe Correa-Cabrera, A Perilous Journey Along the Darién Gap, NACLA (Oct. 14, 2021), https://nacla.org/perilous-journey-along-darien-gap.] 

Migrants do not report the violence they experience due to systemic failures. Survivors often do not know there is a reporting process or lack an understanding of the reporting process due to language barriers or the absence of accessible information. Survivors do not have faith that reporting will lead to justice and thus, many choose to continue on in their journey. Further, if migrants do report the violence they have experienced, they report they are required to stay behind while interviews and investigation are conducted. With families often wanting to just proceed toward their goal of reaching the United States, individuals often would choose not to report to avoid be required to stay behind, which often could result in family or group separation. Without adequate transnational reporting mechanisms in place, de facto conditions strongly disincentivize reporting, resulting in a denial of access to justice. 
Without prompt, thorough investigation by SENAFRONT, the perpetrators’ identity remains unknown and results in the denial of access to justice for survivors. The wider the gap between the reported incident and the investigation (in terms of time and kilometers), the more challenging it is to locate the perpetrators and protect the migrant community from continued violence. Without identified perpetrators, prosecution and judicial remedy are unattainable. 
Language barriers also present de facto barriers. CCPR Article 14(f) acknowledges a migrant’s right to “have the free assistance of an interpreter if he cannot understand or speak the language used in court.”[endnoteRef:49] Migrants who do not speak Spanish, such as Haitian migrants who speak Haitian Kreyol or those who speak indigenous languages, frequently report language barriers and inaccessible translation services throughout the processes. Without the free assistance of an interpreter, migrants do not understand the resources and remedies available to them. Thus, the language barrier experienced by migrants’ bars them from engaging with the legal system and accessing justice.  [49:  ICCPR art. 14, adopted Dec. 19, 1966, 999 U.N.T.S. 171 (entered into force Mar. 23, 1976).] 

e. The Lack of Comprehensive Data Collection in the Darién Gap Deprives Migrants of Access to Justice 
 Since the most recent CEDAW review in February 2022, Panama has continued to make improvements including more robust reporting of recent migration statistics on the government’s website and cooperation with the International Organization for Migration’s (IOM) collection of migratory data.[endnoteRef:50] While the collection of this information is critical, it is far from comprehensive. IOM notes several key limiting factors including gaps in data collection, selection bias, and temporal limitations.[endnoteRef:51] In addition to these factors, Panama lacks reporting that meets the needs of migrants who experience violence during migration. Panama does not publish data regarding the number of police reports filed by survivors, arrests, complaints filed with the court, or the outcomes of adjudicated cases.  [50:  República de Panamá, Estadísticas, https://www.migracion.gob.pa/inicio/estadisticas (last visited Jan. 23, 2023).]  [51:  DTM: Monitoring Migratory Flows in Panama, IOM UN MIGRATION, https://panama.iom.int/en/dtm-monitoring-migratory-flows-panama (last visited Jan. 23, 2023). ] 

Without proper data collection, the government cannot be held accountable for crimes that occur in the Darién Gap. Without maintaining physical presence in Panama, survivors of violence have no way to retroactively report crimes or follow up on their cases.
f. Potential to Facilitate Transnational Access to Justice for Migrants 
NGOs such as Haitian Bridge Alliance, who serve people who were violated in the Darién Gap but who have left Panama, are willing to collaborate with the State of Panama and other inter-governmental and non-governmental organizations to support transnational access to justice for migrants. Though such a process may present logistical and juridical challenges, the experience of HBA working with survivors suggests that a transnational process will be necessary to overcome the barriers above that de facto deny people access to justice.
Recommendations 
Panama and all implicated State parties should take affirmative efforts to satisfy their obligations under CCPR to protect the life and safety of Haitian and migrants of other nationalities in Panama passing through the Darién Gap. These affirmative efforts should include, but are not limited to:
A. Improving access to justice by offering legal assistance throughout the reporting and judicial processes for migrants including access to translation services, secure temporary housing, and trauma-informed policies that maintain family unity;
B. Maintaining and improving regular reporting and data accessibility on the violence against Black migrants in the Darién Gap, including number of police reports filed by survivors, arrests, complaints filed with the court, or the outcomes of adjudicated cases;
C. [bookmark: _Hlk92815452]Investigating and prosecuting complaints of violence and injustice by Black migrants, including instances of retaliation, while protecting the safety of victims and witnesses and offering compensation for their injuries;
D. Encouraging the reporting of violence by Black migrants by developing retroactive, transnational reporting mechanisms that address the physical and procedural constraints of migrants in Panama; 
E. Offering anti-Blackness and gender sensitivity training to law enforcement, including immigration officers, particularly in or near the Darién Gap; 
F. Working in collaboration with the government of Columbia to identify migrants who are passing through the border and to investigate and prosecute crimes that happen near the border;
G. Investigating the identity and motives of perpetrators and take measures to prevent crimes against migrants;
H. Permitting Medecins San Frontiers (MSF) to operate throughout the Darién, particularly at each of the four migrant camps;
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