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|. Introduction

Amnesty International and the European Center torsGtutional and Human Rights respect-
fully submit this preliminary briefing on the StaReport of the Federal Republic of Germany
(hereafter referred to as Germany (CED/C/DEU/1heoCommittee on Enforced Disappear-
ances for consideration in advance of the adogtidhe list of issues at its 5th session in No-
vember 2013.

Amnesty International and the European Center toars@itutional and Human Rights hereby
present the organizations’ analysis on the ladklbfmplementation of the International Con-
vention for the Protection of All Persons from Ewfed Disappearance (hereinafter “the Con-
vention”) by Germany. Both organizations note a hanof serious gaps in German national
law, especially the Criminal CodeStrafgesetzbuchwhich, from the organizations’ point of
view, are not accurately addressed by the Statg Pats Report to the Committee.

On 24 September 2009, Germany ratified the Coneen#ficcording to Article 4 of the Con-
vention, State Parties have the obligation to neaerced disappearance a criminal offence
under national law; Germany has not yet fulfillagtobligation. The Federal Government
claims in its State Report that existing criminadysions in German law adequately provide
for prosecution in any instance of a violationt Conventiod.Amnesty International and the
European Center for Constitutional and Human Rigigpute this assertion. There are serious
gaps in German criminal law that could preventitivestigation and prosecution of those sus-
pected of criminal responsibility for enforced glipaarance.

Amnesty International and the European Center forsBitutional and Human Rights have ana-
lyzed a number of cases that have been or coutbdicant for the German justice system.
An analysis has also been carried out based ati@nfal case scenario to determine whether
existing German criminal provisions are sufficiemensure that the appropriate investigation
and prosecution proceedings can take plaktee position of Amnesty International and the Eu-
ropean Center for Constitutional and Human Rightiat the criminal provisions as they cur-
rently stand in the German Criminal Code do nogadéely cover instances of the specific of-
fence as defined in Article 2 of the Convention &itito fulfill the Germany’s obligation to
criminalize the conduct.

The organizations welcome the express referentbheberman Government in its Report to
the aforementioned position of Amnesty Internati@mal the European Center for Constitu-

tional and Human Rights, and that it promised tgagie in a dialogue with civil society to ex-
amine “whether and to what extent an addition ton@@ criminal law should be undertakén”.
The Report also makes clear, however, that: “tluefed Government does not consider it le-

“State Report of the Federal Republic of GermanyDUCFDEU/1), para. 25.
® The description and examination of the cases meadi can be provided on request (in German only).
“State Report of the Federal Republic of GermanyQ(CEDEU/1), para. 26.



gally necessary to create a new criminal offencenférced disappearanceY.et the Govern-
ment’'s Report does not put forward a convincingedassupport this assessment.

I1. The obligation to make enfor ced disappearance criminal under national law

Article 4 of the Convention provides that: “[e]aBtate Party shall take the necessary measures
to ensure that enforced disappearance constitante§ence under its criminal law”

Germany states in its Report that “[t]here is nec#iic criminal offence of “enforced disap-
pearance” in German law which specifically covées definition in article 2 of the Conven-
tion"®and also adds that “German criminal law ensuretsthieavarious forms of commission of

enforced disappearance as defined by article Raaretioned by the criminal law”.

Amnesty International and the European Center forsBitutional and Human Rights are of the
view that the obligation contained in Article 4 uags that states parties must define enforced
disappearance as a separate or independent crilm@ot enough and not in compliance with
the Convention, as purported by Germany, to defifences that may be linked with enforced
disappearances, such as unlawful imprisonment éwerthan one week, unlawful imprison-
ment causing serious injury or death to the vicdlmandonment, abduction of minors from the
care of their parents, etc., — all of them ordinaffgnses, which do not attract the consequences
arising out of crimes under international law, aeced disappearance. In sum, German courts
are not in position to find a person guilty of ‘erded disappearance’, but of related ordinary
crimes.

The German justice system has had to deal withigsppearance of persons in a number of
cases over the last decades. At present, at igastriminal investigations are ongoing into in-
stances of disappearanéeghe absence of a specific criminal provision i@ @erman Criminal
Code has, in the past, made it difficult or impbkesto investigate those suspected of criminal
responsibility for enforced disappearance in Gegmanmany cases, the lack of any prospect

of successful legal proceedings has meant thaesrimere not pursued by the relevant investi-
gatory authorities or indeed not reported at albther cases of disappearance, the investigatory
authorities attempted to address enforced disappeaiby applying ordinary offenses linked to

°State Report of the Federal Republic of GermanyJ(CFDEU/1), para. 25.
®State Report of the Federal Republic of GermanyJ(CFDEU/1), para. 20.

" Namely the case on the extraordinary renditiok.dE.-M. by the CIA (Prosecution Authorities Mu-
nich) and the case of H. H., former leader of tido@ia Dignidad in Chile, relating to the disapmeare
of oppositionists within the grounds of the ColoBignidad in 1976 (Prosecution Authorities Krefeld)
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enforced disappearance, such as unlawful imprisahmausing bodily harm, obstruction of
justice and murdet.

Enforced disappearance is a multidimensional hungguts violation and an offence compris-
ing more than one act. Taken together, this catinatf impingements of legal interests com-
bine to form a new, additional crime which goes\weband beyond these individual offences
and which conveys the specific injustice of theneriof enforced disappearance. It is this par-
ticular injustice which has found expression in @anvention’s definition of the crinfeAlong
with the element of the arrest, detention, abduaatiodeprivation of liberty, enforced disap-
pearance also involves a second act: refusingkiaoadedge the act or the concealment of the
fate or whereabouts of the disappeared person.€ldmnsent of injustice is not adequately re-
flected in German criminal law as it currently stanThe establishment of a new criminal of-
fence is particularly necessary in view of two idist issues: the potential for liability as a prin-
cipal offender for enforced disappearance andtttete of limitations. The German Code of
Crimes against International Law (“Voélkerstrafgedeich”) already criminalizes enforced dis-
appearance, but only where the crime is commitsgubat of a systematic or widespread attack
against a civilian population and, therefore, cibm$hg a crime against humanity. Thus it has
already been recognized under German law that eedatisappearance in all its complexity
and as defined in the Convention represents amainiffence. What is needed, however, is
criminalization of enforced disappearance in randorisolated cases not amounting to a crime
against humanity.

1) Some perpetrators of crimes set out in the Convention can only betried under German
law as secondary participants

8 As for example in the cases of K. E.-M. (invedtigia relating to unlawful imprisonment in addititm
causing bodily harm by dangerous means in accoedaitb 8§ 239 (1), (3 no.1), 224, 53 of the Crinhina
Code) and H. H. (investigation solely relating tarder in accordance with § 211 of the Criminal Qode
Furthermore, cases of enforced disappearancegenfina between 1976 and 1983 led to arrest warrant
issued by German courts on charges of murder gsdsithe dead body had been found, however, in
cases in which the whereabouts of the disappearadin unknown or persons survived, investigations
were ceased because of statute of limitationsiffileProsecution Authorities Nuremberg-Fuerth: 497
41063/98).

® The legal scholars Grammer and Ambos/Béhm haverajbtly determined that the specific injustice of
this crime is based largely on the uncertaintyiitds in relation to the whereabouts of the disappe
person. This uncertainty is fully intended by tlegpetrator, since he/she aims to systematicallguias
the fate of the disappeared as well as their omcks. A further characteristic is thus the involestnof
public authorities in the crime, not only in thadtate-backed system itself assumes responsifilithe
unlawful imprisonment, but also that it can withdh@tformation from relatives or hinder them in thei
search for the disappeared person. SeeGranieefatbestand des VerschwindenlassenseinerPerson,
TranspositioneinervolkerrechtlichenFigurinsStrafing2005, p. 130; Ambof)esaparicion forzada de
personasAnalisis comparado e internacional, 2009, passim.
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Article 2 of the Convention defines enforced dissgoance and sets out the elements of the of-
fence required to determine what acts should béspahle. Along with arrest, detention, ab-
duction any other form of deprivation of libertiigse elements also include acts such as the
refusal to acknowledge the deprivation of libentg dhe concealment of the fate or where-
abouts of the disappeared person, which placeapeison outside the protection of the law.
Article 6 of the Convention, which describes thegible forms of perpetration (direct perpetra-
tion, ordering, soliciting, inducing the commissiafor attempting to commit), taken together
with the definition contained in Article 2, showsat the Convention pursues a very broad con-
cept of perpetrator. Thus, direct perpetratorsndbreed disappearance include not only those
persons who are involved in the capture and sulesgdreatment of the disappeared person but
also those who knowingly withhold information fraedatives of the disappeared and thus fa-
cilitate the actions of the previously mentionefinflers. This broadly conceived concept of the
perpetrator is specifically designed to includecans of administrative, judicial and police ap-
paratus which might impact on a case of enforcedpmhearance. This feature distinguishes the
crime of enforced disappearance from other crimifi@nces and criminalizes actions that sig-
nificantly contribute to facilitating the crime. #¢le 7 of the Convention clearly states that, tak-
ing into account the extreme seriousness of teegrall of these persons must face punish-
ment.

The State Report does not address the questioovof3erman criminal law can guarantee to
adequately punish persons who qualify as a prihpi@getratounder the Convention, who
were not, however, directly involved in the acteiaforced disappearance itself but who subse-
quently contributed to the commission of the crisgeconcealing the location of the disap-
peared person. Instead, the report limits itselistong out the various forms of criminal perpe-
tration by secondary participants foreseen by Geronigninal law in accordance with §§ 25-27
of the Criminal Code and pointing to the possipibt prosecution of a superior under § 357 (1)
of the Criminal Code and the responsibility of maity commanders and civil superiors in the
cases of systematic enforced disappearance asssipregulated in 88 4, 13 und 14 Code of
Crimes against International LaW.

Based on the existence of the previously mentigmedisions, the German Government cor-
rectly determines that “committing, being complaitd participating” are all punishable under
German law and that “[a]gainst this backgroundedrdy, soliciting as well as inducing com-
mission of a criminal offence is covered by Gerraaminal law as secondary participation; in
some instances, which depend on the specific dawvay even result in prosecution as a princi-
pal”.*! The State Party’s conclusion that this then fsltihe requirements of the Convention
cannot, however, be accepted. Providing an abdisadf the forms of perpetration under Ger-

State Report of the Federal Republic of GermanyJUCEDEU/1), para. 28-42.
YState Report of the Federal Republic of GermanyJUCEDEU/1), para. 33.
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man criminal law sheds no light on whether in dipalar case a person who, under the Con-
vention, should be punished as a principal anda@ secondary offendeould be prosecuted
and brought to justice as such on the basis o&#menan Criminal Code. Under the present
laws, this is currently not the case.

In the vast majority of cases, liability as a pipat offender under German criminal law, ap-
plies only to those forms of perpetration such@awful imprisonment or forcible transporta-
tion abroad (Verschleppung, and not for instance to acts of knowingly withting informa-
tion or concealing the fate or whereabouts of isegpeared person. Under the criminal laws
currently in place, it is questionable whether pmgion could be pursued against a person who
does not directly know the principal offenders Wb has knowledge of the whereabouts of a
disappeared person which, if disclosed, could uecthe crime, and does not disclose the in-
formation. Even if this person could — and this gdae doctrinally problematic — at least be
held liable for ‘in turn’ aiding the principals,gfsentence would have to be mitigated under §
49 (1) of the Criminal Code. This would be in bie®&€ the obligation under the Convention to
punish to the same extent as principals those pemsdh knowledge of the whereabouts of the
disappeared person who are in a position to ratieatrime but omit to do so.

Even if one were to assume, like the German Govemmoes? that the current criminal of-
fences such as unlawful imprisonment or forcikdmsport abroad would be sufficient to ade-
quately punish the direct principal perpetratorsmfbrced disappearanteGerman criminal
law, unlike the Convention, does not consider asjpal offenders those persons whose only
role in the disappearance is the withholding obinfation. Since, however, it is expressly
stated that these persons must be appropriatelghmd) the above represents a violation of
Article 7 of the Convention. This aspect alonevffisient to necessitate the introduction of a
stand-alone criminal offence.

2) Statute of Limitations

2State Report of the Federal Republic of GermanyJ(CEDEU/1), para. 2@t seq

131t must be noted that even the existing crimirfé@rces referred to in relation to enforced disappe
ance are subject to conditions that are too naraswyith the criminal offence of forcible transpaditon
abroad Verschleppung which requires a danger of political persecution the offence of qualified
unlawful imprisonment, which provides specificaftyr deprivation of freedom lasting more than one
week. Thus, both offences are more narrowly defitieah stipulated by the Convention in relation to
enforced disappearance. A similar problem ariséis regigard to the offence of murder, which has nmte
of limitation, but which does have a particularigth standard of proof; this standard is often ingilule

to attain in cases of enforced disappearance duimstance to the absence of a corpse as evidésce.
such, this offence is only to a very limited degseited to fulfilling the prosecutory requiremetan-
tained in the Convention.



Furthermore, under Article 8 of the Convention t&tdParties are obliged to ensure that any
term of limitations applied to enforced disappeaeais of long duration and proportionate to
the extreme seriousness of the offence. The muigdsional nature of the human rights viola-
tion together with the common political implicat®and the often lengthy period of disappear-
ance, during which time it must often be assumatlttie disappeared person is deceased,
means that in determining a statute of limitationénforced disappearance, regard should be
had to the rules for murder and for crimes underGbde of Crimes against International Law,
neither of which are subject to the statute ofttnons. In politically sensitive cases, it often
takes many years for the necessary political acodre taken to begin investigate a case, caus-
ing long delays in the prosecutory proc¥salhile, generally speaking, the passage of time can
often result in significant pieces of evidence bdwost, it is also sometimes the case that some
evidence only emerges after a long period of tiae dlapsed.

The German Government remains quite vague on shie isf the statute of limitations. Its Re-
port limits itself to listing out the terms of litation that currently apply to those offences relat
ing to individual, non-systematic acts of enforceshppearance and, in connection with sys-
tematic enforced disappearance, to pointing tmgthe Code of Crimes against International
Law, which sets out the non-applicability of angmeof limitation to crimes contained in the
Code of Crimes against International L&WVhile the latter provision fulfills the requirerntsn

of the Convention, a number of problems arise imeation with the term of limitation for
non-systematic incidents of enforced disappearamoe none of the listed terms of limitation
in the Criminal Code can be adjusted to constiumt@dequately lengthy term of limitation.

Under the German Criminal Code, the applicable twfrfmitation is based on the category of
criminal offence in question. The criminal offent¢kat have to date been relied on in order to
prosecute cases of enforced disappearance sucheagul imprisonment, causing bodily harm
and the obstruction of justice are all subjectaoying degrees of punishment and therefore to
varying terms of limitation up to a maximum of tvigyears. These offences can be applied to
a host of other situations involving less seriayastices and lower level violations of legal in-
terests, and it would for this reason be highlyasichble to increase the statutory punishments
for these offences. Yet — in the absence of a sed-alone offence — this would be the only
way to provide for a longer term of limitation.

On top of this is the fact that in cases of coritigwffences such as enforced disappearance or
unlawful imprisonment, the statute of limitationsed not generally begin to run until the of-

% See, e.g., the Report of the European Parliament 2 August 2012 calling for increased prosecution
for cases of enforced disappearances occurringercontext of the CIA rendition cases: Report en al
leged transportation and illegal detention of pmess in European countries by the CIA: follow-upttoé
European Parliament TDIP Committee report (20122208).

*State Report of the Federal Republic of GermanyJUCEDEU/1), para. 48-55.
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fence has been complet®dt must however be noted that for individual jgimincipal offend-

ers, this will mean that the statute begins toasisoon they have committed their final individ-
ual action in the context of the cririeThis point in time can therefore occur years betoe
disappeared person is released. If a victim reapptieen the statute of limitations begins to run
for all perpetrators. In the case of unlawful inspriment the term of limitation would be be-
tween five and ten years if the deprivation of fi@® lasted more than one week or the offender
caused serious injury to the victim. These limitatperiods are too short to fulfill the require-
ments of the Convention. The establishment of mdsédone criminal offence of enforced dis-
appearance is the only reasonable way to extenapblecable term of limitation.

3) Principle of universal jurisdiction does not apply to non-systematic forms of enfor ced
disappearance

The Convention expressly puts individual acts of-sgstematic enforced disappearance on an
equal footing with systematic occurrences of thmer Now, individual cases of ‘ordinary’ or
non-systematic enforced disappearances are alsshaite and must be prosecuted. This new
development is particularly relevant to Germanggsicases such as the one relating to the ab-
duction ofK. E.-M. could become relevant as they may be qualifiedsiances of non-
systematic enforced disappearatitEhe report of the German Government deals with bot
types of enforced disappearance and yet makes nianef the existing differences (clearly
evident from the report) in their potential for pegution. This approach is not in keeping with
the requirements of the Convention.

Under Article 9 (2) of the Convention, when an gdld offender is present in any territory under
the jurisdiction of a state party, that state ikgalal to either itself initiate criminal proceeds)g

or extradite the person to another state thatligwgiand able to prosecute or surrender the per-
son to an international criminal tribunal whosegdiction it has recognize@ytdedereautiudi-
carée). This obligation, read correctly, also includes bbligation to exercise jurisdiction on the
basis of universal jurisdiction where necessary.

16 See § 78a of the Criminal Code. This was alsoesgly highlighted by the Federal Republic in its Re
port. See State Report of the Federal Republicesf@ny (CED/C/DEU/1), para. 52.

7 Fischer Strafgesetzbugtbd” ed., 2012, art. 78a, § 4.

'8 This is also recognized by the Federal Governrimeits Report when it names the E.-M. case as an
example of the exercise of jurisdiction pursuanétb 9 (1) of the Convention “to the extent thia¢ tcir-
cumstances of his detention may be classified afotfeed disappearance” within the meaning of the
Convention”, State Report of the Federal RepulliGermany (CED/C/DEU/1), para. 60.

19 See: Amnesty International, International Law Cdgesion: The obligation to extradite or prosecute”
(IOR 40/001/2009), p.8.



Systematic enforced disappearance under § 7 (1) obthe Code of Crimes against Interna-
tional Law is seen as a crime against humanity u@deman law, with the result that it is sub-
ject to the principle of unlimited universal jurisdon under § 1 VStGB. In connection with
non-systematic enforced disappearance, the Gerroger@ment refers in its report to 8 7 (2)
No. 2 of the Criminal Cod®. This provision, however, is based on the so-capedciple of
representative criminal justice’Rtinzip der stellvertretenden Strafrechtspflepat accor-

dance with which German courts exercise their gliction merely as a representative of another
state with the result that the process dependieariminal law provisions on liability for the
crime in that other state. This process brings wighnumber of problems that would not arise
when applying the principle of universal jurisdicti An initial hurdle is that the state being
represented must have criminal provisions thasendar to the German provision in terms of
the scope of the legal interests they protect. Géeman judiciary might also have to take into
account elements of the other state’s criminaldash as mitigating factors or exemptions from
punishment. Considering that it is precisely thets¢es in which the practice of enforced disap-
pearance is widespread that frequently try to g®legal legitimacy for such practices, punish-
ing offenders based on the principle of represamatriminal justice is often problematic. This
is particularly true for those states that haveratfied the International Convention for the
Protection of All Persons from Enforced Disappeaean

Finally, the German Government made no referenti@isncontext to § 6 No. 9 of the Criminal
Code, which provides for prosecution under univgtsesdiction in cases in which — such as on
the basis of the principle alut dedere aut iudicarethe possibility of universal exercise of ju-
risdiction is provided for under international I&WT his would potentially be one way to pro-
vide for appropriate prosecution in cases of naiesyatic enforced disappearance.

I11. Theright to reparations

Article 24(4) of the Convention provides that “[effState Party shall ensure in its legal system
that the victims of enforced disappearance haveigihé¢ to obtain reparation and prompt, fair
and adequate compensation”.

Upon depositing the instrument of ratification Garmp made unilateral statements with regard
to five provisions contained in the Convention. pisthe clear and categorical wording of
Article 24(4), the following unilateral statemenasvmade by Germany: “It is clarified that the

“State Report of the Federal Republic of GermanyJUCEDEU/1), para. 61.

L particularly affirmative in connection with Arteld (2) of the Convention against Enforced Disappea
ance: Ambos inMinchenerKommentar zum Strafgesetzb&dh
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envisaged provision on reparation and compensdtes not abrogate the principle of state
immunity.”

That unilateral statement made by Germany is migickaration (a unilateral statement, however
phrased or named, made by a state, whereby thatpstgports to specify or clarify the meaning
or scope of a treaty or of certain of its provisfop but is a reservation (a unilateral statement,
however phrased or named, made by a state, whtrelsgate purports to exclude or to modify
the legal effect of certain provisions of the tyeiattheir application to it}

In addition, that reservation made by Germany nraygnt victims and their relatives in Ger-
many from obtaining reparation from a foreign statérom its officials or agents for enforced
disappearance committed outside Germany. Thatatstr— which is not contained in the
Convention — is inconsistent with international lamd standards guaranteeing victims of hu-
man rights violations their right to a remedy.

In sum, Amnesty International and the European €@dnt Constitutional and Human Rights
consider the unilateral statement made by Germeggrding Article 24(4) as a reservation
which defeats the object and purpose of the Traatlyis, therefore, null and void.

Germany, as any other state party of the Convensioould eliminate any claim to immunity
that would bar civil claims for reparation for erded disappearances, whether in civil or crimi-
nal proceedings.

V. Conclusion

An overview of German criminal law shows that therent provisions of the Criminal Code

are not sufficient to address the specific injus@gpressed in the definition contained in Article
2 of the Convention and fail to fulfill the Convet’s obligations related to the duty to investi-
gate and prosecute. The full implementation of@bavention requires the introduction of a
new, stand-alone criminal provision. As such, tleer@an Government'’s strategy of relying on
existing criminal law is unconvincing. The estabfi'ent of a new criminal provision would

also send a clear signal that the implementatighefConvention is being taken seriously and
would allow the establishment of statutes of litnitas of long duration, which are proportion-
ate to the extreme seriousness of the offence. &grishould further make the necessary steps
to apply the principle ohut dedere aut iudicaréncluding on the basis of universal jurisdiction
where necessary, for non-systematic forms of eatbdisappearances.

2 Article 1.2., Definition of Interpretative decldiens, Guide to Practice on Reservations to Treatie
International Law Commission (ILC), 2011.

Z«Article 1.1., Definition of reservations, ILC Gae to Practice on Reservations to Treaties.
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This would be in line with the UN Working Group Emforced or Involuntary Disappearances’
long-standing calls to introduce criminal provisiaan enforced disappearance outside the con-
text of crimes against humanity. Furthermore, ttieoduction of a stand-alone criminal provi-

sion would conform with the commitment to interoatl law laid down in the German Basic
Law.
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