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Comprehensive Anti-Discrimination Legislation (Concluding Observations, Para.13)



1. Lack of political will to enact an anti-discrimination law
The government has not taken any steps to adopt a comprehensive law. In February 2018, the government responded as “noted” rather than “accepted” to the 18 recommendations for the enactment of the comprehensive anti-discrimination law during the UPR process and stated “given the social controversy around non-discrimination grounds, it is necessary to have enough consideration for public sympathy and social consensus.”[footnoteRef:1] In the report (Follow-up Information, Para.2), the government stated that it included the modification of various anti-discrimination legislation as the policy task of the third National Action Plan for the Promotion and Protection of Human Rights. However, the relevant contents of the third NAP were very abstract such as study legislative cases at home and abroad. Also, it is virtually identical to what was published in the Second NAP (2012-2016) and has not been developed at all. It is a severe problem that there is no detailed plan and specific process for the enactment of the anti-discrimination act in the third NAP, even though it is a basic human rights plan covering five years from 2018 to 2022. Notably, in the third NAP, the items related to human rights of ‘people with diseases and LGBTI people’, which existed as a separate chapter in the first and second NAPs, were deleted. In the process of establishing the third NAP, LGBTI human rights organizations and civil society strongly objected to such deletion attempts. However, the Ministry of Justice has finally removed it, stating that there are not many sexual minority policy tasks, so there is no need to organize them separately. LGBTI human rights groups believe that the government felt pressure from anti-LGBTI hate groups and backed off LGBTI human rights policies. [1:  A/HRC/37/11/Add.1 (Views on conclusions and/or recommendations, voluntary commitments and replies presented
by the State under review) para.18] 

The opposition based on anti-LGBTI bias continues, but the government, instead of trying to improve the situation, removed all LGBTI human right policies. Moreover, it made no official reference to anti-discrimination law and there’s no effort to pursue the policy. Thus, as the government avoids its duties, it is continuing to strengthen the opposition against LGBTIs and anti-discrimination law. 
Meanwhile, the National Human Rights Commission of Korea has announced in March, 2020 that it will push for the enactment of the anti-discrimination law in the 21st National Assembly, which will open on May 30, 2020. In order for the law to be enacted, however, the government and the National Assembly should change their positions first. Therefore, the government and the National Assembly should immediately take actions to enact the anti-discrimination law. 




	[bookmark: _Toc36824671][bookmark: _Toc40890690]Domestic Violence (Concluding Observations, Para. 23(b))



2. Government’s policy approach to domestic violence
Most of the policy measures included in the Domestic Violence Prevention Scheme, announced by the government in November 2018, require law revision, which means the government has merely shifted its responsibility to the National Assembly and downplayed its duty to comprehensively prevent domestic violence. Even after the announcement, there has been little policy improvement to ensure the rights and safety of victims at the scene of domestic violence investigations.
A bill was proposed in November 2019 to amend the Act on Special Cases Concerning the Punishment, Etc. of Crimes of Domestic Violence. It includes the basic idea of the Domestic Violence Prevention Scheme, but leaves out two important priorities-the revision of Article 1 (Purpose) to center “ensuring the rights and safety of the victim and family members” as its main purpose and the abolishment of Suspension of Indictment on Condition of Counseling. The bill adds the “arrest of flagrant offender” to the list of Emergency Measures, but this was already possible under the Criminal Procedure Act. The problem lies in the fact that in many cases the police at the scene of domestic violence assess the risk of violence to be significantly lower than the actual level, or non-existent. This is because their recognition of the crime does not reach beyond physical assault and overlook the context of coercive control and domination, and also because they distrust the statement of the victims. Consequently, the laws and systems provided for victim protection and offender separation such as Emergency Measures (against criminal domestic violence) and Urgent Ad Hoc Measures are not executed properly. This, in turn, leads to discouraging the victim in making further reports. In order to ensure the safety of the victims, policy tools and case handling manuals for proper risk assessment on the police side must be developed as prerequisites.
The bill also adds “entrustment of the counseling for offenders to counseling centers, etc.” to correct the personality and behavior of offenders to the list of Ad Hoc Measures. This goes against the purpose of Ad Hoc Measures, which is to protect the victim from the offender’s pursuit and violence during the criminal judicial procedures. Also, this approach to using counseling as a remedy to domestic violence is absolution when there is currently no management or supervision on offender counseling. It also stands on a misconception that views domestic violence as a matter to be reconciled and mediated. Although imposing heavier punishments such as imprisonment or fine for violating of Ad Hoc Measures is a welcome decision, comprehensive management and supervision of Ad Hoc Measures should be needed as a prerequisite.
3. Domestic violence and divorce suit
Domestic violence is mostly neglected in divorce cases even where the abuse is the reason. The Family Court grants the offender to visitation rights to children and orders or recommends marriage counseling, thereby throwing victims into contact with the offender with no protection. Even victims being stalked have been exposed by this procedure. There has already been a case in 2013 where a victim of domestic violence was murdered by the offender because of marriage counseling in the process of divorce. However, the Court still rarely accepts requests for restricting child visitation and marriage counseling. Also, in the process of Family Fact-Finding which precedes the divorce trial, Family Fact-Finding Officers very frequently re-victimize the victims by maintaining “the victims are also to blame when it comes to domestic violence” or “not letting him meet the children is restricting his rights as a father” or conduct biased investigations. At this time, the required qualifications for Family Fact-Finding Officers or their training programs rarely involve materials on domestic violence.
	· The government should revise Article 1 (Purpose) of the Act on Special Cases Concerning the Punishment, Etc. of Crimes of Domestic Violence so that its main purpose is to “ensure the rights and safety of the victim and family members” rather than to “restore the peace and stability of a family and maintain a healthy family environment”. It also must make it a principle to process domestic violence as criminal cases.
· The government should abolish the system of suspending indictment on condition of counseling for domestic violence. Entrustment of counseling or education to correct the personality and behavior of offenders must be ordered independently or concurrently to the punishment. There must also be stronger management and supervision on the contents of the program and the status of its fulfillment.
· The government should provide measures to raise the rates of fulfillment in Emergency Measures (against criminal domestic violence) and Urgent Ad Hoc Measures.
· In order to ensure the rights and safety of domestic violence victims in the course of a divorce suit, the government should 1) abolish the system of family conciliation or mediation where the victims have to face the offender in person or in different ways, 2) impose criminal punishment for violating protection orders, and 3) develop a system where the victim can be heard by officials who have ample understanding of and expertise in domestic violence.
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Cyber Sexual Violence (Concluding Observations, Para. 23(d))



4. The Framework Act on the Prevention of Violence against Women
The government stated that the Framework Act on the Prevention of Violence against Women, adopted in December 2018, has laid the comprehensive policy foundation to combat violence against women (Follow-up Information, Para. 4). Originally, the bill had aimed to comprehensively deal with the broad scope of violence based on unequal gender power relations and gender discrimination and to specify the government’s commitments and roles for the eradication of violence. However, the final version of the Act after going through various legislative stages, fails to meet its original aim in that 1) the definition of violence against women is limited to “violence against women based on sex,” rather than “gender-based violence”; 2) the mandatory responsibilities of the State and local governments regarding the administrative and financial support for the protection of and support for victims, and the implementation of education for prevention of violence against women (Article 15, 19), were replaced to optional provisions after deliberation; 3) although international cooperation is essential to address global sexual exploitation and online sexual violence that take place beyond temporal and spatial boundaries, the provision on international cooperation which had been included in the bill at the initial stage, was ultimately removed. While article 11 of the Act requires the constitution of Regional Committee on the Prevention of Violence against Women, the local governments have yet to duly establish plans for its implementation.
5. Cyber sexual violence victims support
The government’s policies to support for cyber sexual violence victims, including the establishment of the Digital Sex Crime Victim Support Center, etc. (Follow-up Information, Para. 7(c)), are mostly post-facto, short-term measures and have no long-term goals and perspectives. While the government stated that the Center provides customized services to victims of non-consensual filming, in reality, it merely introduces victims to other relevant agencies which provide investigative, legal and medical services, rather than providing comprehensive one-stop services at the Center. In addition, as the budget is concentrated on supporting the deletion of footage, there is lack of financial resources for investigative, legal, medical and psychosocial support. Therefore, NGOs are currently burdened with providing victims with such services that are not provided by national agencies. While cyber sexual violence occurs beyond physical space, the Center is located in Seoul and cannot systematically support the victims who reside in local areas.
6. Lack of effectiveness of law/policy and gap between policy and practice
Cyber sexual violence and sexual exploitation crimes spread very quickly and take place in various forms due to the characteristics of cyberspace. Despite many cyber sexual violence-related policies introduced in recent years, there is still much room for improvement in that 1) many crimes are still not being punished because of the blind spots in the law; 2) sentencing guidelines for cyber sexual violence in Korea have been set significantly low considering the seriousness of the crime; and 3) there is a big gap between law and its implementation due to the culture of leniency on sexual crimes. For example, the government imposes administrative fines (maximum 20 million KRW) on the Internet Service Providers that violate legal obligations, such as deleting and blocking access to sex crime materials (Follow-up Information, Para. 7(b)). But it is still tenuous considering the Providers’ high revenues. It also lacks the effectiveness in terms of its implementation, as the violators are only subject to administrative fines without criminal prosecution. In addition, the review criteria for video content in the Korea Communications Standards Commission are based on the current law; thus, it is difficult to effectively respond to new forms of cyber sexual violence.
7. New forms of cyber sexual violence using online platforms
Recently, new forms of cyber sexual violence on diverse online platforms have become highly prevalent. The online platform operators are earning massive profits by distributing and trading sexual exploitation materials, victim’s personal data, etc., while the number of victims and victimization scales are unimaginable. The online platform operators and the accomplices of the crime, however, are not being punished or only receiving extremely mild punishments.
· Mobile chatting applications are being used as main channels for sexual abuse and exploitation of women and girls. The “Telegram Nth Room Case,” reported by the media in November 2019, refers to a trafficking ring where perpetrators have blackmailed victims with illicitly collected personal data, forcing them to provide their sexually explicit photographs, and have constantly distributed and traded them with hundreds of thousands of users in Telegram chat rooms.[footnoteRef:2] Approximately 260,000 men are reported to have been involved in the crime. However, it is difficult to penalize every perpetrator engaging in possessing, watching, and trading of sexual exploitation materials, as the current law punishes only those who distribute the materials[footnoteRef:3]. Even worse, the act of threatening women to distribute their non-consensual intimate images (NCII) is not regulated by the Act on Special Cases Concerning the Punishment, etc. of Sexual Crimes, but only charged as “blackmailing” under the Criminal Code. Therefore, the severity of sexual abuse is neglected and the victims are not able to exercise their rights as sexual violence victims. Although the act of threat to distribute non-consensual sexual images may lead to severe secondary victimization such as raping, blackmailing victims into creating another sexual exploitation materials, extortion, etc., it is not adequately punished as sexual violence crime due to the absence of legislation. [2:  After the alleged operator of a Telegram chat room called ‘Baksa room’ was arrested in May 2020, millions of citizens have signed a petition to call for the eradication of sexual exploitation in Telegram, demanding prompt resolution and preventive measures regarding the case. The government, however, is yet to propose specific measures other than the amendment of the act on Special Cases Concerning the Punishment, etc. of Sexual Crimes, which includes the provisions for the punishment for manipulating and processing images and the aggravated punishment of profit-making crimes thereof.
(Related article: https://edition.cnn.com/2020/03/27/asia/south-korea-telegram-sex-rooms-intl-hnk/index.html, https://www.bbc.com/news/world-asia-52030219)]  [3:  Refer to the footnote #6] 

· Son Jong-woo was arrested after the international investigative operations with 32 countries, including South Korean police and the US Justice Department, and was sentenced to just 18 months in prison for operating “Welcome to Video,” the world’s largest child sexual exploitation website within the “dark web”[footnoteRef:4]. While in other countries such as the US and Britain, the perpetrators were sentenced to imprisonment for decades only for the possession of the materials, Korean male users were leniently punished to pay a fine or to be suspended of indictment. Under the Act on the Protection of Children and Youth Against Sexual Offenses, those who distribute children and youth sexual exploitation materials to make a profit could be sentenced up to 10 years in prison, and those in possession are sentenced up to one year in prison or fined 20 million KRW, however, the punishment is highly lenient compared to other countries, and even in practice, most of the violators are not being penalized. According to the Supreme Prosecutor’s Office, in 2016, 71 percent of the perpetrators of the children and youth sexual exploitation materials crimes were suspended of indictment. [4:  Related article: http://www.koreaherald.com/view.php?ud=20191022000689
 https://edition.cnn.com/2019/10/19/asia/south-korea-child-exploitation-international-police-intl-hnk/index.html] 

· ‘BJ Strip Room’ is an online show program where female online broadcast jockeys are paid for stripping or broadcasting sexually explicit conducts. Behind the scene, there is an enormous for-profit sexual exploitation industry, in which female BJs are sexually exploited under unfair contracts. Despite a surge in crimes of non-consensual filming and distribution of the images broadcasted on video streaming platforms, the cases do not entail any criminal punishments for the following reasons: 1) First, the images without direct exposure of genitals or pubic hair are not categorized as “harmful contents to juveniles” under the Juvenile Protection Act, nor are they defined as sex trafficking under current law; 2) Second, the acts of (non-consensually) recording and distributing the images, which are initially produced (not in the way of filming, but) via live video streaming, are not included in the narrow definition of cyber sexual violence crime under the Criminal Code. Such crimes should be clearly defined as cyber sexual exploitation and violence involving women’s body, in accordance with the international standards where the victim’s non-consent is the key determinant of gender-based violence, moving beyond the fragmentary and technical approach of judging sexual violence on the basis of direct exposure of genitals or pubic hair. And related measures should be taken.
· Random chat apps, which arrange online chats among random people, have become virtually the major platforms for online sexual exploitation of adolescent girls for years.[footnoteRef:5] However, the government is not imposing any legal sanctions on the app developers and operators.  [5:  Since random chat apps are not specified to be harmful to juveniles under current law, the operators are not obliged to block juvenile access, nor to be punished as sex trafficking accomplices. Accordingly, the government and the police are not imposing any sanctions on the app developer and operators, while the Ministry of Gender Equality and Family and the Korea Communications Commissions are shifting the responsibility to regulate random chat apps back and forth.] 

	· The government should amend the Act on Special Cases Concerning the Punishment, etc. of Sexual Crimes, to include legal sanctions for the possession of the sexual exploitation materials and the refusal to delete the materials, etc., with the aim of penalizing fairly all forms of cyber sexual violence, including the acts of possessing, watching, and trading the sexual exploitation materials, as well as the act of threatening to distribute them[footnoteRef:6]. [6:  On April 29, 2020, the National Assembly passed the amendment Act on Special Cases Concerning the Punishment, etc. of Sexual Crimes. In the Act, the statutory penalties were sharply raised and new provisions were created to punish for 1) the act of threatening to distribute sexual exploitation materials (Article14 para. 3) and 2) the acts of possessing, buying, saving and watching of sexual exploitation materials (Article14 para. 4). It is considered that the government has promptly responded to people’s opinions and voices. However, there are still limitations in that 1) women’s body is still regarded as the existence that triggers sexual stimulus or sexual shame, and 2) simply adding the types of criminal acts in the law, without a fundamental shift of perspectives towards online sexual violence, is just a temporary measure. In order to eliminate all forms of online sexual violence, the government should adopt a comprehensive legal framework which reflects the characteristics of online space.] 

· The government should adopt a long-term comprehensive policy framework to prevent cyber sexual violence and create a safe space online, moving beyond short-term technical support in deleting non-consensual intimate image.
· The government should establish a governance framework for continuous and close consultation with women’s organizations and relevant institutions in order to promptly respond to new forms of cyber sexual violence and address the blind spots in the law. 
· The government should improve policies to actively regulate all acts of sexual exploitation of children and youth via digital media.



	[bookmark: _Toc36824673][bookmark: _Toc40890692]
Trafficking and Sexual Exploitation of Women (Concluding Observations, Para. 25(b))



8. Inefficiency of the policy measures for entertainment businesses for foreign patrons
Most of the entertainment businesses for foreign patrons are operated in order to procure prostitution, and the practices in the employment process involve characteristics that constitute trafficking for the purpose of sexual exploitation. The government, however, neither recognizes this form of trafficking running through the industry as a crime, nor is it equipped with an assistance system for victims. Although the government mentioned that the monitoring process for these businesses has been reinforced in its report (Follow-up Information, Para.8), the measure has not been efficient enough since brokers are well aware of ways to avoid government monitoring. Moreover, the absence of trafficking-related laws result in a lack of appropriate penalties and sentencing, which makes efficiency of the policy more difficult to achieve.
9. New forms of sexual exploitation and the lack of related legislations/policies
Although the Act on the Prevention of Commercial Sex Acts and Protection of Victims and the Act on the Punishment of Arrangement of Commercial Sex Acts stipulate that the women can receive legal assistance while staying at shelters once they are identified as trafficking victims, the number of those who actually receive this assistance is only a small fraction.
The number of cases in which migrant women enter the country with tourist visas or through visa waiver programs and into the sex industry is growing exponentially. And the forms of the businesses in the industry are diversifying as well—massage parlors, studio apartment brothels, entertainment businesses, house-call massages, etc. The common patterns of their entry into prostitution constitute trafficking for the purpose of sexual exploitation, especially in the sense that third-party brokers are involved and the women are stripped of autonomy upon their arrival.
The police, however, are only interested in prosecuting those who are involved in prostitution rather than sex-trafficking. The women who are arrested during police raids, therefore, are deported back to their countries of origin without being identified as trafficking victims or receiving services from the protection programs designed for such victims. Traffickers, for the police only focus on the act of prostitution rather than human trafficking, are charged for procuring prostitution but not for the trafficking itself. These cases, in turn, are not included in the official statistics as trafficking. 
The biggest factor contributing to the situations is the absence of laws addressing human trafficking. Without comprehensive legislation, victims are deprived of their right to systematic assistance programs. The government officials in charge of the related issues also continue to exhibit low levels of awareness regarding trafficking.
10. Assistance for Women Defectors from the DPRK
A number of women defectors from the DPRK experience human trafficking, forced marriage, and sexual exploitation in the process of leaving their country and entering South Korea. Their settlement in South Korea also creates various circumstances, such as poverty, which make them more vulnerable to the sex industry. The vocational training stated in the government report (Follow-up Information, Para.10 (a)) mostly focuses on training defectors for short-term, temporary, and low-wage jobs, and does not sufficiently lead to their financial independence. In addition, the government has not created comprehensive measures to fundamentally prevent these women from entering into adult entertainment businesses and prostitution, which is often the result of financial pressure including poverty and the responsibility to provide for their families. 
	· The government should revisit the necessity of the E-6-2 visa, which is being utilized as the channel for trafficking in humans for the purpose of sexual exploitation.
· The government should enact a comprehensive anti-trafficking law in order to establish the legal grounds for fair penalty for the perpetrators of human trafficking and effective protection for the victims.
· The government should refrain from deporting migrant women who have experienced sexual exploitation and trafficking, and establish a systematic assistance program through which migrant women can receive all of the necessary services including initial interpretation, legal aid, and reference to NGOs.
· The government should provide vocational training based on a long-term perspective, which aims to assist women defectors from the DPRK to become financially independent without becoming vulnerable to sexual exploitation.
· In order to eradicate the trafficking and sexual exploitation of women, it is crucial to suppress the procurement and the demand in prostitution and to decriminalize prostituted women.
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