Additional Information to the Committee on the Rights of the Child
95th Pre-Session: South Africa

Civil society submission on the right of every child to acquire and preserve a nationality under Article 7 & 8 of the Convention of the Rights of the Child (CRC) in accordance with the Guiding Principles to the Convention

1. Lawyers for Human Rights (LHR), the Scalabrini Centre of Cape Town (Scalabrini), the Centre for Child Law (CCL), and the Institute on Statelessness and Inclusion (the Institute) hereby supplements it submission to the Committee in order to notify the Committee about a recent significant development that is directly linked to our submission on article 7 & 8.

2. On 10 November 2023, the Department of Home Affairs (DHA) published the White Paper on Citizenship, Immigration, and Refugee Protection (“the White Paper”). It indicates DHA’s intention to repeal the Citizenship Act, the Immigration Act, and the Refugees Act, and replacing them with a single legislation which significantly limits the existing rights of children in South Africa.

3. The White Paper has sparked considerable concern from civil society, academics, and, field experts. Despite its obvious impact on children’s rights, it does not mention implications on children. We wish to highlight some of the key proposals of concern:

3.1. DHA proposes South Africa’s withdrawal from the 1951 UN Refugee Convention (and Protocol) and the 1969 OAU Convention, with a view to re-accede with reservations and exceptions which seek to restrict the rights to health care, education, and birth registration. This violates other international human rights laws South Africa is bound by, including the Convention on the Rights of the Child, the African Charter on the Rights and Welfare of the Child, and the principle of non-retrogression under the International Convention on Economic Social and Cultural Rights. It also violates South African law. The courts have affirmed that the exclusion of children from schools , health care services or birth registration based on their legal status is in breach of South Africa’s own Constitution and Bill of Rights.

3.2. DHA proposes adopting the “first safe country principle” to limit the number of refugees who enter South Africa. It also states that cessation of refugee status provisions “must be used much more frequently in order to lessen the burden that comes with recognition of refugees”. This may result in a breach of the principle of non-refoulement, exposing all asylum seekers, especially children, in South Africa, to palpable risks. The Constitutional Court recently handed down a judgment affirming the critical nature of non-refoulement under international law. The court emphatically articulated that deporting a child back to the country they have fled not only exposes them to peril but stands in direct contravention of their best interests.

3.3. DHA suggests repealing the Citizenship Act, specifically highlighting section 4(3) and other sections crucial to the naturalisation of children at risk of statelessness. DHA claims that the current law provides too easy a pathway to citizenship for refugees and migrants, thus necessitating “more stringent criteria for granting citizenship”. This claim is simply false considering that only about 300,000 people have been granted refugee status, with only about 4% applying for permanent residence in recent years, which is a necessary step for naturalization. Section 4(3) provides a crucial legal safeguard against statelessness for children born in South Africa to migrant and stateless parents. Implementing “more stringent criteria” will heighten vulnerable children’s risk of statelessness, particularly among vulnerable groups such as orphaned/abandoned children and children born to stateless parents. DHA’s failure to comply with court judgments ordering it to promulgate implementing regulations, and its failure to address rampant corruption and maladministration within its offices, as opposed to legislation, are most likely the reason for DHAs concerns about abuse of process or fraud.

3.4. DHA further suggests repealing the Birth and Deaths Registration Act. It contends that an interpretation of Section 28 of the Constitution - “every child has a right to a name and a nationality” – that encompasses all children born in South Africa, regardless of their parent’s legal status, “stretches the meaning…too wide”. This stance directly contradicts the Constitutional Court, as well as previous recommendations made to South Africa by this Committee and the African Committee of Experts on the Rights and Welfare of the Child. Children born in South Africa already face serious barriers to birth registration for various reasons beyond their control. DHA recently disclosed in parliament that more than 250,000 children under the age of 15 are undocumented. Researchers estimate this number to be at least double that. Many of these children die of hunger for lack of access to social grants which are linked to birth registration. The White Paper does not offer remedies for this pressing issue, but instead makes proposals that will entrench exclusion and perpetuate the marginalisation of vulnerable children, including South African children.

3.5. DHA neglects to address a crucial gap in the law for documenting unaccompanied migrant children in alternative care who are ineligible for citizenship or refugee status. South Africa has been consistently requested to and must consider a special dispensation for this category of children.

4. The White Paper holds profound implications for children – its effects will prevent South Africa from fulfilling its obligations under the CRC. Considering the fact that South Africa already has no statelessness determination process for children (nor adults), these proposed changes will rob vulnerable children of their few options to acquire a nationality have their identities preserved (articles 7 & 8 CRC). It therefore warrants consideration by the Committee. 
