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80th session of the Committee on the Elimination 
of All Forms of Discrimination Against Women Committee 

Embrace Dignity Shadow Report in Response to the Report 
submitted by the South African Government - Sent the 20 September 2021


EXECUTIVE SUMMARY

1. This submission from Embrace Dignity, together with CAP International, focuses on concerns on the situation of women and girls in prostitution in South Africa on the basis of Article 6 of the CEDAW Convention, which states that “States Parties shall take all appropriate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution of women”, General Recommendation 19 on violence against women and General Recommendation 38 on trafficking in women and girls in the context of global migration.
2. While prostitution is fully criminalised in South Africa, South Africa remains the source, destination and transit country for human trafficking. Women and girls in prostitution continue to be victimised, exploited and raped by both clients and the police. Persons in prostitution continue to be denied their right to the criminal justice system for crimes committed against. Women and girls in prostitution are also denied health care. 
3. While the Government Report refers to lack of access to justice, violence and harassment targeting women in the sex trade, the culture of substance abuse, it does not address any specific plans in place to address this. In addition, the Government is: a) is minimising the severe violations of fundamental rights faced by women and girls in prostitution in South Africa; b) is denying the strong existing link between trafficking and the exploitation of prostitution of women; c) is overriding the UN agreed language about prostitution although in line with the domestic legislative framework; d) is denying international human rights law and does not reflect recent developments in the country in support to the decriminalisation of women and girls in prostitution and the criminalisation of the demand side, including the conclusions of the South African law reform commission (SALRC) report on adult prostitution and the Report of the High level panel on the assessment of key legislation and the acceleration of fundamental change supported by the former president and the Parliament, both released in 2017.
4. In a context of increased men’s violence against women and girls and economic downturn specifically affecting the young, Embrace Dignity, together with CAP International, urge that the CEDAW Committee deals with this issue of prostitution and holds the State of South Africa accountable on the basis of international human rights standards and UN agreed language.
5. This submission is primarily based on the experience of organisations assisting women and girls subjected to sexual exploitation for prostitution.

1. Introduction

This Shadow Report will confine itself to responding to the section of the Report that deals with Article 6 of the CEDAW Convention, which states that “States Parties shall take all appropriate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution of women”, General Recommendation 19 on violence against women and General Recommendation 38 on trafficking in women and girls in the context of global migration.

We comment on the period of the South African government Report up to 2014, as well as the situation since then, in particular after the recommendations of the South African law reform commission (SALRC) Final Report - Project 107 Adult Prostitution released in 2017, the Report of the High Level Panel on the Assessment of Key Legislation and the Acceleration of Fundamental Change released in 2017 and the National Strategic Plan to Address Gender Based Violence and Femicide.


2. Comment on the response to the Fifth Period report submitted by South African under article 6 of the convention, due in 2015

While the Government Report refers to lack of access to justice, violence and harassment targeting women in the sex trade, the culture of substance abuse, it does not address any specific plans in place to address this. In addition, the Government is: a) minimising the severe violations of fundamental rights faced by women and girls in prostitution in South Africa; b) denying the strong existing link between trafficking and the exploitation of prostitution of women; c) overriding the UN agreed language about prostitution in line with the domestic legislative framework; d) denying international human rights law and recent developments in the country in support to the decriminalisation of women and girls in prostitution and the criminalisation of the demand.

a) Women and girls in prostitution face severe violations of their rights under the CEDAW Convention

While the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 criminalised the buying and the selling of sex in South Africa, law enforcement has failed to arrest the perpetrators of this violence. Instead, women continue to be re-victimised by the law. 

With its high levels of unemployment, poverty and gender inequality, South Africa remains the source, destination and transit country for human trafficking. That South Africa remains on the Tier 2 Watchlist of the US State Department Report on Trafficking in 2021 should be of great concern to all.

A recent Report by the Medical Research Council found that women and girls in prostitution continue to be victimised, exploited and raped by both clients and the police. People in prostitution continue to be denied their right to the criminal justice system for crimes committed against them. They are also denied access to justice. An example of this abuse happened in Cape Town, when Joyce was raped and pushed out of a moving car, by a sex buyer, who is known to the survivors as a serial abuser.  Joyce suffered severe injuries which required hospitalisation. She felt helpless and had no hope of getting justice if she went to the police, who have already profiled her as a “prostitute”, and who were unlikely to take her story seriously if she reported it. Many women like Joyce suffer the consequences of a criminal justice system that targets desperate women trying to survive, while the abusers get off scot free.

Women and girls in prostitution are also denied healthcare. Despite the South African National AIDS Council (SANAC) provision in the National Strategic Plan for HIV prevention, care and treatment to key populations, including sex workers”, the reality is that they suffer severe alcohol and drug dependency as coping mechanisms in dealing with circumstances of prostitution, which often results in mental health problems. In addition, prostituted persons remain highly vulnerable to HIV infection, the approach to target only those selling sex and not their buyers entrenches the stigmatisation and targeting of prostituted persons, mostly women. A study conducted between July 2013 and February 2014 on behalf of South African National Department of Health looked at not only HIV prevalence rates but also HIV risk factors among almost 2,200 female “sex workers” in Johannesburg, Durban and Cape Town and found a prevalence of 72% in Johannesburg, followed by Durban (54%) and Cape Town (40%). 

The government Report refers to the HIV programmes under SANAC targeting “sex workers” as a key population for the prevention of the spread of HIV. This strategy, which focuses only on the distribution of condoms to prostituted persons, is woefully ignorant of the huge power inequalities between those buying their access to women’s bodies and their victims who often have no power to negotiate safe sex or condom use. The Kwanele survivor movement, highlighted the inadequacy of this strategy at a march on the 23rd August 2018, where they delivered a memorandum to President Ramaphosa demanding jobs, education, housing and health care, and not condoms! 

Women bear the brunt of the COVID pandemic and the economic downturn. Men’s violence against women and girls has also increased, and as observed by President Cyril Ramaphosa, South Africa faces the twin pandemics of COVID 19 and gender-based violence. Poverty and unemployment have disproportionately affected women, especially black, rural and young women. According to the Quarterly Labour Force Survey (QLFS) of the 1st quarter of 2021, the official unemployment rate was 32,6%. This rate was 46,3% among young people aged 15 – 34 years, implying that almost one in every two young people in the labour force did not have a job. Within the youth, those aged 15–24 years are more vulnerable in the labour market with an unemployment rate of over 63%. 

b) Denial of the strong existing link between trafficking and the exploitation of prostitution of women

Under Article 6 of CEDAW, sections 92 to 95 of the Report covers South Africa’s compliance in terms of “measures to suppress traffic in women” and prostitution is covered separately under sections 95 to 97. The Report mentions that 21 of the 22 cases of human trafficking opened during 2013/2014 financial year were for sexual exploitation.

The separation in the report in how South Africa is dealing with the issues of human trafficking for sexual exploitation and prostitution is regrettable, as these issues are inextricably linked. Sex trafficking is the means, while prostitution is the destination.

The failure to address these issues simultaneously and systematically will hamper South Africa’s efforts to combat human trafficking. The criminal justice system will continue to inappropriately arrest, fine and detain women “suspected” of sex trafficking.

In addition, the Report fails to acknowledge the role played by pornography and patriarchy in driving prostitution is of great concern, while it has beeen established that pornography plays a huge role in creating the demand for purchased sex. We are also concerned that South Africa’s fragmented legislative framework on dealing with sexual exploitation fails to tackle the toxic link between prostitution, pornography and patriarchy.

c) Denial of UN agreed language although in line with the domestic legislative framework

Sections 95 to 97 of the Report, dealing with prostitution, states that “South Africa is in the process of looking at whether or not “sex work” should be decriminalised”. Both the language with the term “sex work” - increasingly crepting into the language used by the government in the Report and other documents - and the reflexion of the Government as presented in the report goes against UN agreed language and international human rights law, to which South Africa is a party:
· the Convention of the United Nations for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others from 1949 was ratified by South Africa in 1951, 
· the CEDAW Convention and its article 6.

The terminology of “sex work”, which was coined by the sex work lobby to normalise a harmful, oppressive and patriarchal system and should not have been used in a government report to the UN. 

Besides, this term is not part of South Africa’s legislative framework and it pre-empts the establishment of national policy on prostitution. Its use in this report goes totally against the values of gender equality, human dignity, security of the person, psychological integrity and life, which are fundamental rights in the South African constitution.

d) Denial of international human rights law and recent developments in the country

The Government report totally ignores the converging international human rights law and does not reflect recent developments including the conclusions of the South African law reform commission (SALRC) report on adult prostitution and the Report of the High Level Panel on the Assessment of Key Legislation and the Acceleration of Fundamental Change supported by the former president and the Parliament, both released in 2017.

CEDAW general recommendation 38 is putting the emphasis on the demand side to adress the root cause of trafficking and exploitation of prostitution of women, as expressed in paragraph 61 “Discourage the demand that fosters exploitation of prostitution and leads to trafficking in persons” in line with Article 9 of the Palermo Protocol, and on tackling the demand, as expressed in paragraph 63 (a) “Investigating, prosecuting and convicting all perpetrators involved in trafficking in persons, including those on the demand side”.

The South African Law Reform Commission’s Final Report aims were “to consider the need for law reform in relation to adult prostitution and to identify alternative policy and legislative responses that might regulate, prevent, deter or reduce prostitution” to review the fragmented legislative framework which currently regulates adult prostitution and to enhance alignment with international human rights obligations for the country (see additional extracts below).

In particular, the Government Report ignores the recommendation that “prostitution should not be recognised as a reasonable means to secure a person‘s living in South Africa” and the recommandation on non-legislative interventions measures to mediate the socio-economic factors driving prostitution, including “offer viable alternatives to prostitution; assist a person to exit prostitution”.

In the same vein, the Report of the High Level Panel on the Assessment of Key Legislation and the Acceleration of Fundamental Change addressed adult prostitution under the recommendations on Gender-based violence and formulates recommandations only to decriminalise “those who sell sex” with no mention to decriminalising the demand side (the buyers, pimps, brothel keepers and sex traffickers).
Embrace dignity sees this as a clear indication that the Equality Law would be a suitable change as it protects those who sell sex; removes the unintended consequences from the criminalisation of prostitution for those who sell sex; and it would amend national, provincial and municipal legislation criminalising prostitution for those who sell sex or make it an offence (for those who sell sex)

Those two recent reports, not reflected in the Government report, contradict the 20-year old age conclusions of the Commission on Gender Equality’s. In 2002, the Commission for Gender Equality issued a Policy Paper calling for the “decriminalisaiton of sex work”. This Policy Paper was developed without any evidence of broad consultation and was arrived at without public consultation or conducting its own research. 

This position also goes against the very foundations of the establishment by South Africa’s constitution as a Chapter Nine institution with a mandate to promote gender equality. In addition, taking this position is a fundamental contradiction to its purpose which is to promote gender equality. The system of prostitution is a system linked to the systems of sex traffricking, organised crime and patriarchy. The patriarchal purchase of sex objectifies women, undermines gender equality  and perpetuates the system of prostitution, while the system of prostitution itself entrenches patriarchy. This is a vicious cycle that the Commision on Gender Equality and South Africa should not support. Taking this partisan position removes it from being an independent arbiter and advisor on this contested issue and from being in a position to give expert witness when a Bill comes to parliament. We currently await the results of the current review of the CGE policy.

In addition, for the same reasons as outlined above, these two reports do not support the call for the blanket “decriminalisation of sex work” made in the National Strategic Plan on Gender Based Violence and Femicide in February 2020.

The 20-year delay in finalising the process of reforming the law on adult prostitution means women and girls will remain vulnerable victims of sex trafficking, sexual exploitation and abuse. The delay in dealing with prostitution in a coherent manner contributes to the normalisation and expansion of the exploitative sex trade. Our government ought to provide leadership in communicating the message that women’s bodies are not for sale, and that South Africa is not free until women are totally emancipated. Embrace Dignity wishes also to point out that legislation need not only be reactive. The Equality Law we advocate for is a abolitionist proactive initiative that addresses the demand for prostitution, which then addresses the supply, as well as trafficking, as prostitution provides the demand for sex trafficking. 


3. Conclusion

In a context of increased men’s violence against women and girls and economic downturn specifically affecting the young, Embrace Dignity, together with CAP International, urge that the CEDAW Committee deals with this issue of prostitution and holds the State of South Africa accountable on the basis of international human rights standards and UN agreed language. The South African Report is inadequate with respect to Article 6 “Adult Prostitution/Sex work” as it did not cover the period since 2014, and hence did not cover the SALRC Final Report - Project 107 Adult Prostitution the Report of the High Level Panel on the Assessment of Key Legislation and the Acceleration of Fundamental Change.


4. List of Signatories
A list of organisations and individuals that have endorsed this Shadow Report is attached.
[image: Text

Description automatically generated]About Embrace Dignity
NPO 088-880 - www.embracedignity.org.za - abolition@embracedignity.org.za

Embrace Dignity works with survivors of the system of prostitution whose lived experience in the sex trade has informed our understanding of the reality of the deep physical and psychological harms they experience. Since its establishment in 2010, Embrace Dignity has developed partnerships with other organisations and coalitions challenging the gendered power inequalities that continue to oppress women, girls and marginalised people through the system of prostitution, sexual exploitation, sexual abuse and patriarchy. 

We advocate for the abolitionist Equality Model Law, pioneered in Sweden in 1999 and adopted by a growing number of countries around the world, including Norway and Iceland (2009), Northern Ireland (2014), Canada (2015), France (2016), Ireland (2017) and Israel (2018). We believe that the Equality Model Law, which decriminalizes only those selling sex and offers them alternative economic pathways, while it shifts the burden of criminality to those exploiting their position on vulnerability – sex buyers, pimps, brothel keepers and sex traffickers is the most coherent policy to address the harms of the system of prostitution.

Embrace Dignity works side by side with survivors of the sex trade and survivor-led movements such as Kwanele and Space international. We agree with the Survivors’ call outlined in the Kwanele Survivor Manifesto and survivor leader Assaria Sungano. She said: “THIS IS WHAT WE WANT AS THE LAW:
· We want to be empowered 
· It was not our choice to be involved in prostitution
· We need Police to protect us from violence, against men and arrest sex buyers 
· Women and girls bodies must be fully respected 
· We need prostitution to come to an end
· We don’t want our children to follow up our footsteps
· We need to be recognized as human beings
· We need to help the Nation to reduce the spread of HIV/AIDS and any other sexual Transmitted Diseases
· We don’t need criminal records
· We need to be treated equal
· We need to build future for our girls 
· We want our voices to be heard.”

[image: logo CAP_RVB.jpg]About CAP International - Embrace Dignity is a proud member of The Coalition for the Abolition of Prostitution (CAP International), an advocacy vehicle for frontline NGOs and a global convener for change. The fundamental objective of CAP International is to advocate for the adoption and implementation of progressive domestic legislation and international standards that amplify  efforts to: eliminate sexual exploitation of women and girls; deliver effective protection, support and exit options to prostituted persons and victims of trafficking; empower frontline services and survivors of prostitution.


ANNEXES 

1. About the South African law reform commission (SALRC) report[footnoteRef:1] [1:  https://www.justice.gov.za/salrc/reports/r-pr107-SXO-AdultProstitution-2017-Sum.pdf ] 


The SALRC completed their final report in June 2015. The Ministry of Justice and the SALRC jointly released the final report in May 2017 for public discussion and comment, after it had been sent back to the Commission by cabinet for them to consider partial decriminalisation and draft legislation for that as well. The Report contains legislative and non-legislative recommendations, including  two draft amendment Bills as options, which contain the repeal of the Sexual Offences Act and amendments to the Sexual Offences Amendment Act, essentially consolidating all matters relating to sexual offences in one Act. The Report. 

The two legislative recommendations to be considered are: option 1 - Partial criminalisation (Prostitute not criminalised) and Option 2: Total criminalisation (with diversion).

Embrace Dignity supports Option 1 as it is a form of the Abolitionist Equality law and is the most coherent approach to address the coersive oppressive system of prostitution by focusing on the demand, and in turn addressing the demand for sex trafficking. Embrace Dignity is not in favour of Option 2, as it does not remove the criminality of the prostituted person and will not remove the stigma in law from them. Embrace Dignity has submitted its own version of the Abolitionist Equality Law to the Department of Justice for consideration which is based on best practice in the Swedish law and particularly on the more recent French law.

Extracts:
10. On the non-legislative front, the Commission has found that despite isolated cases of private and state run and funded programmes there is no national strategy to deal with prostitution. The Commission recommended that irrespective of the policy option chosen, national strategy should be implemented to deal with prostitution. It further recommended that “this national strategy should do the following: seek to implement the proposed legislation or policy; offer viable alternatives to prostitution; assist a person to exit prostitution should he or she express a willingness to do so; support reskilling, health and education initiatives for “prostitutes”; promote economic independence; and promote sexual health and safer sexual practices (para 1.17”

30. Given the nature of the service provided through prostitution, the core question seems to be whether prostitution should be considered to be work and more specifically decent work in the context of an employment relationship. The aim of the International Labour Office (ILO) Decent Work Agenda and the Decent Work Programme for South Africa is to promote opportunities for people to obtain decent and productive work. Similarly, the aim of the New Growth Path is to create decent work that will contribute to reducing inequality and defeating poverty (...) Many of these challenges are listed as reasons for entering prostitution. Decent employment undergirded by quality basic education and a skilled and capable workforce is the ultimate goal. Job creation and skills development targets are crucial elements of The New Growth Path[footnoteRef:2]”.  [2:  The New Growth Path was released on 23 November 2010 by Minister Ebrahim Patel.] 


31. Neither the ILO nor the above South African policy documents have promoted legalising prostitution as a solution to poverty; nor have they identified prostitution as an employment option for poor or marginalised people. Prostitution does not fit comfortably into the international definition of decent work”.”

32. The Commission believes that despite arguments in favour of non-criminalisation and recognition of prostitution as work, or its inclusion in the reach of labour legislation, non-criminalisation would not automatically give prostitutes labour or work-related benefits.

33. The Commission further believes that any effort to integrate prostitution into formal employment laws and structures would encounter inherent difficulties. It is particularly mindful of the challenges experienced in comparative jurisdictions in this regard. The Commission recommends that prostitution should not be recognised as a reasonable means to secure a person‘s living in South Africa, and from a formal labour perspective should not be considered to be work or decent work. This stance aligns with the partial criminalisation model found in the Nordic countries and Canada and the total criminalisation model currently in place in South Africa ...”

2. About the Report of the High level panel on the assessment of key legislation and the acceleration of fundamental change[footnoteRef:3]  [3:  https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/HLP_Report/HLP_report.pdf ] 


The High Level Panel on the Assessment of Key Legislation and the Acceleration of Fundamental Change, headed by former President Kgalema Motlanthe and issued by Parliament in 2017, undertook a comprehensive review of the impact of legislation on fundamental human rights in South Africa.

Extract from the Executive Summary of the report addressing adult prostitution under the recommendations on Gender-based violence states:

“Gender-based violence Gender-based violence (GBV) is a major obstacle to the achievement of equality, development and peace, as violence impairs women’s ability to enjoy basic human rights and freedoms as enshrined in various policies and conventions, such as the 1995 Beijing Declaration. High levels of gender-based violence persist despite legislative and programme interventions. While the South African Integrated Programme of Action (IPA) addressing violence against women and children has been published, it has not been officially launched or implemented and is marred by a number of problems, including no oversight body to monitor implementation, insufficiently inclusive consultation in development, homogenisation of women and children in two distinct categories, and exclusion of certain categories.”

“Parliament should guide the development of a National Strategic Plan on Gender-Based Violence, which is multisectoral, co-ordinated and inclusive with a strong monitoring and evaluation compo nent to hold all to account, and this should be fully costed”.

“Currently, South Africa’s legislative framework concerning prostitution is one that declares it illegal. However, the law does not protect those who sell sex, often out of necessity, making them vulnerable to abuse by their clientele or the police, stigma, unfair discrimination, random arrests, the denial of medication, violence and exploitation, as well as driving prostitution and those who sell sex to the periphery of society. A number of organisations stated in their submission to the Panel that, among other things, the Act drives prostitution and those who sell sex to the periphery of society. Here they experience stigma, unfair discrimination, violence and exploitation.”

“The arrest of those who sell sex for acts that they have not committed (under municipal by-laws) where they are fined is abuse of the law to deliberately persecute a specific group of people (unfair discrimination and violation of the right to equality before the law). There are cases of poor health care services provided to those who sell sex from public health facilities due to stigma and discrimination by health care workers; and criminalisation of prostitution leads to high levels of abuse by the police, including requests for free sex in exchange for not arresting, displaying of photographs of suspected prostitutes in police stations, and placing of transgender women who sell sex in male cells. (...)”

“Parliament should use its powers to introduce the following legislative changes to the Criminal Law (Sexual Offences and Related Matters) Act 32 of 2007 with regard to protecting those who sell sex:
· the Act should be amended to decriminalise prostitution in order to remove the unintended consequences arising from the criminalisation of prostitution for those who sell
· other legislative provisions contained in national, provincial and municipal legislation criminalising prostitution for those who sell sex or making it an offence should also be amended.”


3. Organisations endorsing the Embrace Dignity Shadow Report to CEDAW - 20 September 2021
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	Name of organisation 
	Email address

	Greta Wilson Media Relations
	gretawilsonmediarelations@gmail.com

	Masimanyane Women's Rights International 
	fosterlesleyann1956@gmail.com

	Survivor Exit Foundation 
	Grizelda@survivorexit.org

	UnCensored Opinion
	pkhoabane34@gmail.com

	Liesbeek Action Campaign
	terreblanche.christelle@gmail.com

	Impumelelo Yethu Foundation
	thildahnompy@gmail.com

	Dobsonville Human Rights Center 
	chaukemartha@gmail.com

	Individual
	b.ellis@sky.com

	Survivor
	ziyandamajodina.zm@gmail.com

	SEF/StopTheHate
	thabotshelane@outlook.com

	Individual activist
	caroline@novanilla.co.za

	Sue Peters (individual)
	SuePeters_1@hotmail.com

	Kwanele Survivor Movement
	zinhledlamini71@icloud.com

	Embrace Dignity
	jeremy@embracedignity.org.za

	Zizwe and Associates
	zizweandassociates@gmail.com

	Nordic Model Now!
	nordicmodelnow@gmail.com

	People Serving Girls at Risk
	peopleserve@africa-online.net

	Plataforma Estatal de Organizaciones de Mujeres por la Abolición de la Prostitución - PAP
	abolicion@gmail.com

	Fórum Feminista de Madrid 
	forumfeministademadrid@gmail.com

	Plataforma CEDAW-Estambul-Beijing Sombra Spain
	PlataformaSombraCEB@gmail.com

	FÓRUM de Política Feminista
	forumdepoliticafeminista@gmail.com

	Associazione Iroko Onlus
	associazioneiroko@gmail.com

	Associacion de Mujeres Malvaluna
	associanmalvaluna@gmail.com

	IROKO Charity Nigeria
	irokocharitynaija@gmail.com

	Associazione DORAD
	assoradon@gmail.com
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