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Introduction: The International Association for Human Rights Advocacy in Geneva

1. The International Association for Human Rights in Geneva (IAHRAG) thanks the Committee on Enforced Disappearances (Committee) for its engagement with civil society and for providing this opportunity to be associated with the process of considering Cambodia’s first periodic report. IAHRAG was created in 2017 to assist, support, guide, and sustain victims of human rights violations. One of the main concerns of its interest is the violations of human rights in Turkey. 

[bookmark: OLE_LINK7][bookmark: OLE_LINK8]2. 2. Created in 2020, the Turkey Tribunal is a people’ tribunal that aims at assessing and reporting in an independent and professional manner, based on the standards and principles elaborated by other international courts and tribunals and drawing on the experience of the best practices of national courts, all allegations of human rights violations taking place under the jurisdiction of Turkish authorities (see here).

[bookmark: OLE_LINK9][bookmark: OLE_LINK10]3. Through this report, we bring to the knowledge of the Committee the November 2020 opinion of the Working Group on Arbitrary Detention (WGAD) No. 84/2020, concerning Osman Karaca (Cambodia and Turkey), here. We also inform you that the case of Mr. Karaca has been submitted to the attention of the International Criminal Court (ICC); indeed, despite the fact that Turkey is not party to the Roma Statute, the Turkey Tribunal presented a comprehensive communication to the ICC on February 9, 2023, considering that the ICC’s jurisdiction is established in terms of crimes such as enforced disappearance, imprisonment, and torture committed by state officials affiliated with the Turkish regime in countries party to the Statute.

3. The State party reports in paragraph 85 of its report that it “does not currently have any official cases or statistical data in relation to enforced disappearance.”

4. The principal purpose of this report is to highlight a case of enforced disappearance that illustrates violations of several articles of the Convention, which were also the subject of the Working Group on Arbitrary Detention (WGAD) Opinion No. 84/2020 of November 2020, concerning Osman Karaca (Cambodia and Turkey), here.  We believe that the facts surrounding the enforced disappearance of Mr. Osman Karaca, and the lack of subsequent investigation or prosecution on that case, raise serious concerns as to the extent to which the Cambodian authorities’ compliance with the obligations under the Convention when a case arises.





A. Facts surrounding Mr. Osman Karaca’s enforced disappearance by Cambodian officials and his illegal transfer to Turkey

5. Mr. Osman Karaca is a dual citizen of Mexico and Turkey, a sympathizer of the Hizmet Movement[footnoteRef:1], labelled overnight terrorist by the Turkish government after the July 15, 2016 coup attempt.  [1:  The Hizmet Movement is a transnational faith-based civil society group of persons, essentially Sunni Muslims in Türkiye but also elsewhere, that intend to follow the inspirational teachings and writings of Fethullah Gülen, an intellectual self-exiled in the USA Pennsylvania since 1999. The Hizmet Movement has been known for its attachment to values of services, philanthropy, and education, and many of its sympathizers are educators or teachers running schools open to all students, regardless of religious beliefs or origins.] 


6. In 2018, an arrest warrant concerning Osman Karaca was issued by the Gaziantep 5th Criminal Court of Peace for the offense of founding and masterminding organization due to its links with the Hizmet movement. He worked in Mexico between 2012 and 2018 and started working in Cambodia in 2018 as the Manager of the International Trade Division of Paragon Corporation in Phnom Penh. Other than these bogus charges, Mr. Karaca has never been subjected to any criminal complaint, investigation, or prosecution throughout his entire life.  

7. In October 2018, Turkish Foreign Minister Mevlüt Çavusoglu visited Cambodia. Turkey’s State Anadolu News Agency commented on this visit as follows: “Foreign Minister Mevlut Çavusoglu said during his meeting with Cambodia’s Senior Minister of Foreign Affairs and International Cooperation Park Sokhonn, ‘We have renewed our demand for the extradition of three FETO[footnoteRef:2] members’”  [2:  ‘FETO’ is an acronym arbitrarily used by the Turkish Government since July 2016 to dehumanize and stigmatise Hizmet movement’s alleged or real members.] 


8. On 30 July 2019, a Security Cooperation Agreement was signed between Turkey and Cambodia by Turkish Minister of Interior Süleyman Soylu and Deputy Prime Minister and Minister of Interior of the Kingdom of Cambodia Samdech Krolahom Sar Kheng (see the text of the agreement here). 

9. On 14 October 2019, Mr. Karaca was arrested in Phnom Penh by eight Cambodian State agents at Turkish request.

10. On the same day, the spouse of Osman Karaca put a message on Twitter whereby she stated that Osman Karaca was “forcefully arrested by police officers, in a bank in Cambodia.” 

11. She further stated: 

“According to a witness on the day of the abduction, my husband was trying to unblock his bank account. A policeman came and said that if he resisted going with him, they would take him away by force. He was taken by force to the car waiting outside. A friend tried to follow him, but they deliberately blocked his car. But before he left, a friend said they would take him to the Interior Ministry in Cambodia”.

12. A witness who wants to stay anonymous, but whose identity is known to the introducers of this alternative report, stated the following: 

“On October 14, 2019, at around 2 pm, Mr. Karaca was at the Toul Kok branch of ABA Bank, No.10A, St289 corner Samdach Penn Nouth St. (289), Phnom Penh. He and another person, probably his friend, were waiting in the waiting hall on the second floor. After some time, they started to walk around to investigate why it was taking so long for someone to help them. Then they went to the first floor. Two police officers in civilian clothes were waiting for Mr. Karaca. When the men were asked to show their ID, they said they were with Cambodian counterterrorism police. In a very short time, two became eight (police officers). One of the officers who is a relatively short man seemed to be their superior. When he entered the bank lobby, the others pulled themselves together and tried to restrain the victim. Mr. Karaca and his friend tried to resist; however, one of the police officers said Mr. Karaca would definitely be taken, either in more civil ways or he would be dragged out by force. If they do not want him to be dragged on the floors, they should just let go. Mr. Karaca did not have any chance to learn what was happening, get an explanation, or explain himself. He was forcefully taken out by eight police officers. His friend wanted to follow the cars to see where they were taking him, but his car was intentionally blocked by the other cars. Therefore, it was impossible for him to follow them. However, one of the police officers said that he was going to be taken to the Ministry of Interior.”

13. Concerning these facts, Osman Karaca stated in his petition to the Istanbul 12th Criminal Judgeship of Peace once transferred to Turkey: 

 “I was detained on 14 October 2019 at 13:30 – 14:00 at the request of the Turkish Embassy in Phnom Penh, Cambodia. I was taken to the Ministry of Interior anti-terror unit. I was held in this unit under police surveillance until 18.10.2019 at 22:00”.

14. A picture was taken by eyewitnesses of the vehicle with a white number plate with red numbers that was used by the people who abducted Osman Karaca. This kind of number plate (white with red numbers) is used for police cars in Cambodia. 

15. The Cambodian authorities had promised to friends of the family and Mexican consular officers that they would provide information on Mr. Osman Karaca’s whereabouts and situation, but later denied knowing his whereabouts, until after he was transferred to Turkey. 

16. On 15 October 2019, sending a note verbale, the Mexican Embassy responsible for Cambodia asked the Ministry of Interior for information, in application of the Vienna Convention on Consular Relations of 1963, in particular Article 36, thereby also sending Mr. Karaca’s Mexican passport. Osman Karaca held a Mexican passport, valid from 12 October 2018 to 10 October 2028. 

17. Two days after Osman Karaca’s arrest, the Turkish Embassy prepared a temporary Turkish passport for one month (valid from16 October 2019 to 15 November 2019).

18. Based on Osman Karaca’s statement of 25 October 2019, his lawyer explains that Osman Karaca was told that he would be taken to the asylum unit but was taken to the airport instead. 

19. In Osman Karaca’s handwritten petition of 6 January 2020 to the Turkish authorities, he explained that: 

“I was kept in isolation there. They did not give me a lawyer. They did not allow me to contact Mexican embassy, my friends or family. During this period in isolation, I slept with handcuffs on my wrists (on a portable bed in the hallway). They did misinform and misdirect me the way they wanted. In the meantime, they did report to the border exit points that my Mexican passport was counterfeit. (I believe a Turkish citizen has reported this.) This allegation is completely false. Since I lived in the country with a Mexican passport, if the Cambodian authorities wanted to deport me, that had to deport me to Mexico.”

20. On 16 October 2019, an exile order was given by the Ministry of Interior of Cambodia. 

21. On 18 October 2019, Mr. Karaca was handed over to the Turkish officials in Cambodia. In the documents, the names of the Cambodian and the Turkish representatives are not mentioned, only their signatures. The documents refer to them as Cambodian or Turkish representatives.

22. In Osman Karaca’s statement of 25 October 2019 at the Turkish court, his lawyer explained: 

“While entering the airport, he sees a jet waiting for him. His eyes are tied twice, so that he cannot see and his hands are also tied. He is then put on the jet, and Cambodian officials handed him over that way. In the meantime, no documents are shown to the client. No explanation is given about how he was deported or on what grounds he is sent to Turkey”.

23. In Osman Karaca’s handwritten petition of 6 January 2020 to Turkish authorities, he explained: 

“They entered the airport informally. There was a jet on the apron. My eyes were tied tightly. My hands were already handcuffed. I was illegally handed over to Turkish officials. (I don’t know who they were – I think they were intelligence agents) waiting on the jet. I travelled 12-13 hours. During this flight my eyes were tightly tied, my hands were cuffed (sometimes from the front, sometimes from the back). In this way, I was illegally abducted and brought to Atatürk Airport in Istanbul on 19 October 2019).” 

24. On 19 October, the minutes of Mr. Karaca’s entry to Turkey were drafted as follows: 

“A person named Osman Karaca, who came from Cambodia on a private aircraft, at 9:30 on 19.10.2019 and applied to the pass control point of Atatürk Airport E gate to enter the country, was detained after it was determined that he was wanted for the crime of Establishing and Managing an Armed Terrorist Organization.”

25. It is worth noting that nothing is mentioned about the fact that Osman Karaca was brought into the country by Turkish officials and no mention is made about handcuffs. The clear impression is given that Osman Karaca presented himself voluntarily to border control and was detained – by coincidence – because of the existing arrest warrant. 

26. In his petition to the Istanbul Criminal Judgeship of Peace on duty dated 12 February 2020, Osman Karaca’s lawyer specified that “the client states that there were three Turkish officers inside the jet and they spoke Turkish with him… The officers on the jet disappeared after handing over the client.”

27. On 19 October 2019, a press release was published by Anadolu Agency[footnoteRef:3]:  [3:  See here. ] 


“Fetullah Terrorist organization’s (FETO) ‘Mexican imam’ Osman Karaca was arrested by the Turkish National Intelligence Organization (MIT) overseas and brought to Turkey, security sources said on Saturday.”

This press release is consistent with Mr. Karaca’s statements quoted above that he was handed over by Cambodian officials in the private jet to Turkish officials: “I think they were intelligence agents.”

28. The documents from Mr. Karaca’s first days of detention in Turkey are also somewhat confusing. Finally, on 21 October, Osman Karaca had a meeting from 11:05 am to 11:40 am with his chosen lawyer Münevver Öz.

29. The names of relatives were given by Mr. Karaca, the telephone numbers were searched by the police and finally, Mr. Karaca’s sister was reached on 19 October 2019. 

30. On 24 October 2019, Osman Karaca’s lawyer added an annotation to Mr. Karaca’s statement of 21-24 October 2019: 

“We request to be investigated on how the client was brought to Turkey and to be collected the evidence in this context. The client declared that he was brought to Turkey illegally, regardless of his Mexican passport. However, this was not recorded in the testimony.”

31. On 24 October 2019, the investigation report sent by the Istanbul Anti-Terror Branch Directorate to the Istanbul Public Prosecutor’s Office repeats that Osman Karaca was detained on 19 October, not mentioning the arrest on 14 October.

32. The WGAD’s opinion records that on 21 October 2019, a spokesman of the Cambodian Ministry of the Interior stated that the arrest and deportation of Mr. Karaca had been made possible by the signing of a security cooperation agreement with Turkey on 30 July 2019.

33. The Istanbul 3rd Criminal Judgeship of Peace decided on 22 October 2019 to extend the detention period for four more days. Subsequently, Osman Karaca was kept in pre-trial detention.

34. On 3 July 2020, Mr. Karaca was charged with having committed international espionage crime of being the head of an Armed Terrorist Organisation. The indictment was based on the fact that Mr. Karaca was active in the Chamber of Commerce in Mexico, linked to the entrepreneur’s organisation Tuskon, alleged to be linked with the Hizmet movement, that he was manager of an educational institution alleged to be linked to the Hizmet movement, that he raised his money deposit in Asya bank between December 2013 and October 2014, that he used ByLock application (publicly available communication and chat app) and that he had contact with Cemil KOCA, “one of the top managers of the FETO/PDY armed terrorist organisation with 8 telephone calls”). The prosecutor requested a prison sentence between 16 and 26 years of prison for international espionage and for founding and masterminding terrorist organization. 

35. On 10 September 2021, Osman Karaca appeared before the First Instance Court and defended himself in the public hearing.  On 6 April 2022, the Istanbul 29th Heavy Criminal Court sentenced Mr. Karaca to 7 years and 6 months in prison for membership in an armed terrorist organisation. He was acquitted of international espionage because there was insufficient evidence of this allegation and for the offense of establishing and managing a terrorist organisation.

36. Finally, it is important to refer to an article published on 22 October 2019 by the Cambodian “Khmer Times” newspaper. The article contains statements from: (i) the National Police spokesman Lieutenant General Chhay Kim Khoeun; (ii) the Interior Ministry spokesman General Khieu Sopheak; and (iii) the Justice Ministry spokesman Chin Malin. These statements clarify the specific involvement of the Cambodian authorities in the enforced disappearance of Mr. Osman Karaca as far as necessary. 

“Cambodia Deports Turkish National Accused of “Acts of Terrorism” 
Published on October 22, 2019[footnoteRef:4]  [4:  The article is available here. ] 


Cambodian authorities yesterday (October 21, 2019) confirmed the deportation of Osman Karaca, a Turkish-Mexican man wanted by Turkish authorities for allegedly being linked to a failed military coup in 2016. 

National Police spokesman Lieutenant General Chhay Kim Khoeun yesterday (October 21, 2019) said Mr. Karaca was arrested in Phnom Penh on October 14 before he was handed over to the Turkish government on Friday (October 18, 2019). “We arrested him on October 14, and now he has already been deported to Turkey,” Lt Gen Kim Khoeun said. “Turkish authorities are accusing him of being involved in acts of terrorism and they requested that we arrest him and cooperate with them. They were looking to arrest him for a few years now – [Mr. Karaca] regularly went in and out of Cambodia, but we never investigated him,” he added. 

(…) 

The Anadolu, a state-run media agency, reported that Mr. Karaca was arrested by the Turkish National Intelligence Organisation and charged with “founding and masterminding an armed terrorist organisation”. 

Mr. Karaca was the former director of Zaman International School in Phnom Penh. In 2016, then-Turkish Ambassador Ilhan Tug called on Cambodia to close down the school. It was then renamed to Paragon International School. 

(…) 
When asked if the National Police were concerned that Mr. Karaca’s deportation could lead to serious human rights violations, Lt Gen Kim Khoeun said Cambodian police were only enforcing the law. “They had an arrest warrant, we cannot keep him in our country,” he said.
 
Interior Ministry spokesman General Khieu Sopheak yesterday (October 21, 2019) said Mr. Karaca’s arrest and deportation was made possible by the signing of a recent security cooperation agreement with Turkey. The agreement was signed in Ankara in July by Interior Minister Sar Kheng and his counterpart Süleyman Soylu. 

Justice Ministry spokesman Chin Malin yesterday said Cambodia does not have an extradition agreement with Turkey, but the Kingdom was still able to deliver Mr. Karaca to Ankara.”

B. Turkish pattern to resort to transnational abductions and illegal renditions

37. The Turkish pattern of abducting Hizmet Movement sympathizers is so established that for the two latest cases, the Human Rights Committee registered the communications and granted interim measures without even knowing the actual whereabouts of the victims (see Orhan Inandi CCPR 3958/2023 and Koray Vural CCPR 4504/2023).

38. Indeed, since 2016, Tuerkye has become one of the champion states of transnational repression, abducting individuals suspected of links with the Hizmet Movement from at least thirty different countries. In the case of Orhan İnandı, President Recep Tayyip Erdoğan himself acknowledged that Orhan İnandı had actually been abducted by Turkish Intelligence Services (MIT). Lauding the MIT, he declared, after a cabinet meeting on July 5, that:

“MIT, through genuine and patient work, brought the FETÖ member in charge of Central Asia, Orhan İnandı, back to Turkey” [footnoteRef:5].  [5:  See here, https://www.turkisGülen Movementinute.com/2021/07/05/erdoganconfirms-rendition-of-educator-by-turkish-intelligence-] 


39. Special Procedures recognized Turkish engagement in the systematic practice of state-sponsored extraterritorial abductions and forcible returns to Turkey, with at least 100 Turkish nationals from multiple states, including Afghanistan, Albania, Azerbaijan, Afghanistan, Cambodia, Gabon, Kosovo, Kazakhstan, Lebanon, and Pakistan removed to Turkey (see TUR 5/2020). They mentioned that 
“Since the attempted coup of 2016, Turkey has targeted the suspected members of the Hizmet/Gulen movement, classified by the Government of Turkey as ‘Gülenist Terror Organization (Fethullahçı Terör Örgütü, FETÖ)’ or ‘Parallel State Organisation (Paralel Devlet Yapılanması, PDY)’. In this context, the Government has signed bilateral security co-operation agreements with multiple States allegedly containing broad and vague references to combatting terrorism and transnational crime”.
40. In 2018, the Working Group on Enforced and Involuntary Disappearances (WGEID) expressed concerns in this respect:

“The Working Group is concerned at the allegations concerning the practice of extraterritorial abduction of individuals allegedly belonging to and/or sympathizers of the Hizmet/Gülen movement, as pointed out in a number of communications” (see A/WGEID/114/1, paras. 7 and 145).

41. In July 2019, WGEID stated the following: 
“One such development is the increasing use of extraterritorial abductions, as the Working Group observed before the General Assembly in 2018. (…) China and Turkey continue to seek the cooperation of other States to arrest, often in undercover operations, Uighurs and alleged supporters of the Hizmet/Gülen movement, respectively, living outside the country. The allegations received by the Working Group indicate that individuals often disappear during these operations or once they arrive in the country of destination.” 

42. Similarly, in a recent letter written to Turkey by the WGEID and three UN Special Rapporteurs, the following was stated: 

“Turkish authorities have not only acknowledged direct responsibility in perpetrating or abetting abductions and illegal transfers, but have also vowed to run more covert operations in the future”. 

43. In its 2022 report to the Human Rights Council the WGEID kept expressing its concerns that

“during the reporting cycle, the Government of Türkiye has continued to resort to the use of enforced disappearance in the context of transnational transfers, using such transfers as a pretext for an effective means to combat terrorism” (A/HRC/51/31, para. 78, September 2022).

44. In its 2022 report to the Human Rights Council the WGEID kept expressing its concerns that

“during the reporting cycle, the Government of Türkiye has continued to resort to the use of enforced disappearance in the context of transnational transfers, using such transfers as a pretext for an effective means to combat terrorism” (A/HRC/51/31, para. 78, September 2022).

C. Absence of cooperation of Cambodia with the WGAD and opinion of the WGAD

45. Mr. Karaca’s situation has been submitted to the WGAD: on April 9, 2020, the WGAD transmitted allegations to the Government of Turkey and Cambodia. Cambodia did not cooperate with the WGAD.

46. Against Cambodia, the WGAD found the following.
- violation of category I, the arrest and detention of Mr. Karaca qualified as arbitrary, without arrest warrant, no notification of the reasons and charges against him, held into incommunicado detention, and prevented from challenging the legality of his detention.
- violation of category II, with the rendition to Turkey, circumventing regular extradition procedure, de facto violating the principle of non-refoulement;  
- violation of category III, with no fair trial and due process;
- violation of category V, with the fact that Mr. Karaca has been targeted on a discriminatory basis, for being a sympathizer of the Hizmet Movement.

D. Cambodia, acting in collusion with Turkey, is responsible for Mr. Karaca’s enforced disappearance  

47. Cambodia acceded to the International Convention for the Protection of All Persons from Enforced Disappearance (Convention) on June 27, 2013, without reservation or interpretative declaration. In view of Article 39 (2) of the Convention, Cambodia was bound by the provisions of the Convention at the time of Mr. Karaca’s enforced disappearance and illegal rendition to Turkey.

i. Cambodia is responsible for Mr. Karaca’s enforced disappearance from October 14 until October 18, 2019 (arts. 1, 12 and 17)

48. Mr. Karaca was arrested by State agents of Cambodia on 14 October 2019 and was submitted to incommunicado detention until his preliminary hearing before a judge on 25 October 2019 in Turkey.

49. The Convention makes it clear that no one shall be subjected to enforced disappearance (art. 1) and that no one shall be held in secret detention (art. 17). Both the Committee and the WGEID made it very clear that “there is no time limit, no matter how short, for an enforced disappearance to occur” (August 30, 2016, joint statement). Although the Convention does not require any mens rea or express intent to place a person outside the protection of the law, it is clear that Mr. Karaca was deliberately placed outside the protection of the law to ease the process of his illegal rendition to Turkish authorities. This is evidenced by: (a) the fact that he has been held in a secret detention center and not in a regular detention place; (b) the lack of reaction to the Mexican request to provide Mr. Karaca with consular protection and assistance; and (c) the statement of the spokesperson for the Ministry of Interior on October 21, at a time when Mr. Karaca’s whereabout has not been established, either in Cambodia or in Turkey.

Violation of Legal Safeguards of Osman Karaca during his disappearence 

50. As mentioned above, no arrest warrant was presented at the time of the arrest. 

51. At the end of the detention in Cambodia, the information given to Mr. Karaca was misleading: he was told that he would be brought to a place where he could lodge his asylum request, but instead he was deported. 

52. Mr. Karaca was not brought before a judicial authority in Cambodia at all, which would have been the only authority that could assess and or uphold Mr. Karaca’s deportation to Turkey in an effective way. He was held in a secret detention facility or in an unofficial or unsupervised place with absolutely no contact with his relatives. During a period of more than six days, no information was given, although Mr. Karaca’s spouse tried through different channels to obtain information on the whereabouts of her husband. 

53. Mr. Karaca was removed from the protection of the law for six days, enough to make any judicial procedure against his abduction possible. Although the Mexican Embassy asked for information on 15 October 2019, no information was given. On the contrary, Mr. Karaca was removed from any contact not only with the Embassy, but also with a lawyer, from 14 October in the afternoon to 20 October in the evening and it was made impossible for him to start a procedure before the courts in Cambodia. The Mexican Embassy had confirmed Mr. Karaca’s Mexican passport, so the statement that his passport was false cannot be assessed otherwise than as an intentional way of hiding Mr. Karaca’s real nationality to avoid his deportation to Mexico instead of Türkiye. 

54. In the same way, attention must be drawn to the fact that the Turkish Embassy issued a new temporary passport knowing that both Mr. Karaca’s Mexican and Turkish passports were still valid. Mr. Karaca was only brought before a judge on 22 October, nine days after he was deprived of his liberty. The police officers who took Osman Karaca’s statement on 21 October 2019 in Turkey refused to record in the testimony that Osman Karaca declared that he was brought to Turkey illegally. The lawyer had to write it himself in the minutes. 

55. All the facts such as the denial of a lawyer, the refusal to inform his family and to inform the Mexican Embassy although otherwise promised in the beginning, giving false information, keeping the victim in severe detention conditions, no judicial procedure, and a false transit through border control avoiding all possible checks are the factual elements that can be considered as a reasonable basis to believe that both the Cambodian and Turkish authorities had the intention to remove Mr. Karaca from the protection of the law for a prolonged period and succeeded in doing so.

56. From the evening of 19 October on, Mr. Karaca’s relatives were informed of his whereabouts and the Enforced Disappearance ended. However, Mr. Karaca was kept in detention, later on convicted and is still in prison. The unlawful and arbitrary imprisonment in Türkiye depends substantially on the conduct of enforced disappearance in Cambodia. Without this enforced disappearance, no imprisonment would have been possible. 

No investigation or prosecution appears to have been conducted about the enforced disappearance of Osman Karaca 

57. Under articles 11 and 12 of the Convention, all cases of enforced disappearance must be properly investigated. The authorities are under an obligation to investigate enforced disappearances even in the absence of a formal complaint and investigative actions must be carried out ex officio. 

58. The State party reports in paras 34 and 36 of its Report that competent authorities who received reports on facts of enforced disappearance shall inquire about charges respectively as stated in Article 72 of the Criminal Procedure even if there is no formal complaint.

59. However, although his wife and the Mexican Embassy informed the authorities and asked about Osman Karaca's whereabouts, contrary to their obligations under Articles 11 and 12 of the Convention, the Cambodian authorities did not take prompt investigative steps but continued to keep him under official control but outside the protection of the law.

60. To our knowledge, no investigation has been conducted until today to establish the facts that led to Mr. Karaca’s enforced disappearance, to establish responsibilities, and to adequately sanction perpetrators. Moreover, the State party reports in its report (para 85) that there is no enforced disappearance case in Cambodia. 
 

ii. Cambodia, acting in collusion with Turkey to proceed to Mr. Karaca’s illegal rendition, is responsible for his enforced disappearance in Turkey and shall not be absolved due to bilateral treaty obligations (art. 16)

61. On October 18, 2019, Cambodian authorities handed Mr. Karaca to Turkish authorities, forcing him into a special flight to Turkey. Only on October 25, 2020, has Mr. Karaca been brought before a judge, and his relatives had information about his whereabout.

62. Article 16 of the Convention makes it very clear that no State party shall expel, return (“refouler”), surrender or extradite a person to another State where there are substantial grounds for believing that he or she would be in danger of being subjected to enforced disappearance. 

63. According to Committee’s jurisprudence, States parties must observe the principle of non-refoulement in all circumstances and incorporate the prohibition of refoulement in their domestic legislation and the respective rules must expressly refer to enforced disappearance among the factors that could put the returned person concerned in danger. 

64. Cambodia reports in its Report that the principles of respect for human rights and international humanitarian law in the exercise of the deportation, transfer, handover or extradition of any person to another state are observed. Yet the deportation of Osman Karaca was executed in violation of the non-refoulement principle. 
 
65. From October 2019, the pattern of Turkey organizing illegal deportation/abductions of Hizmet Movement sympathizers in order to submit them to short-term enforced disappearances and then to ill-treatment and long-term arbitrary detentions was already acknowledged, notably by the United Nations Human Rights Mechanisms (see, for instance, AL TUR 6/2018 and AL KSV 1/2018 regarding the illegal renditions of six persons from Kosovo to Turkey). The consistent pattern of gross and flagrant human rights violations against Hizmet Movement sympathizers, real or alleged, since July 15, 2016, could not have been ignored by the Cambodian authorities (see the 2018 OHCHR report on the impact of the state of emergency on human rights in Turkey, including an update on the South-East).

66. Mr. Karaca was denied any assistance from a lawyer for six days and had no access at all to a lawyer when his deportation could still theoretically have been challenged in Cambodia. He was expelled from Cambodia by handing him over directly to Turkish intelligence officers with immediate effect and without going through the relevant legal remedies and without making any evaluation of whether he might be in danger of being subjected to enforced disappearance as required under Article 16 of the Convention. The case of Osman Karaca seems to be a clear showcase of Cambodia’s non-compliance with its obligation.

67. To our knowledge, on July 30, 2019, the Security and Cooperation Agreement between the Government of the Republic of Turkey and the Royal Government of the Kingdom of Cambodia (leaked by the press here) was not registered and published with the United Nations Secretariat (Article 102 of the UN Charter). However, previous bilateral agreements were registered (see Memorandum of Understanding between the Government of the Republic of Turkey and the Government of the Kingdom of Cambodia on cooperation in the field of agriculture, October 21, 2018; or agreement on tourism cooperation between the Government of the Republic of Turkey and the Government of the Kingdom of Cambodia, October 21, 2018). The agreement has not been published or made available to the public in Turkey.

68. Not registering or making accessible in any way such a significant engagement, with deep consequences for the enjoyment of human rights, while tourism and agriculture agreements have been registered, appears to be a deliberate strategy to subtract such an agreement from public knowledge. The WGEID stated that secret agreements “appear to be prima facie in contravention of a State’s obligation to ensure legal certainty under international human rights law” (WGEID report on enforced disappearances in the context of transnational transfers, A/HRC/48/57, para. 53).

69. Cambodia cannot claim that it had conflicting treaty obligations to escape its responsibility on the grounds of Article 16 of the Convention. First of all, the July 2019 security and cooperation agreement provides in article 9 that “The Agreement shall not prejudice the rights and obligations arising from other international treaties concluded by the parties”. Second, although neither Turkey nor Cambodia are parties to the 1969 Vienna Convention on the Law of Treaties, the concept of jus cogens as a means to solve treaty conflicts is now well-established. In the case of conflict between treaty commitments, treaty obligations protecting jus cogens norms of international human rights law should prevail.

70. We would like to draw the Committee's attention to the fact that the transfer of Osman Karaca took place shortly after the signing of the Agreement (even before it entered into force for Turkey), which is a further indication that both the Agreement and the arrest of Osman Karaca were part of a deliberate strategy on the part of both the Cambodian and Turkish authorities.

E. Suggestion of questions for the dialogue with Cambodia

71. IAHRAG respectfully requests the Committee to consider raising these questions to the delegation of Cambodia on the occasion of the dialogue. 

(a) Please provide information on the steps undertaken to investigate Mr. Karaca’s enforced disappearance and illegal rendition to the Turkish authorities and to hold accountable both Cambodian and Turkish officials involved in the disappearance of Osman Karaca, including superiors;
(b) Please provide information on measures taken to prevent future similar illegal renditions and, in line with Article 16 of the Convention, measures to strictly enforce the principle of the absolute prohibition on non-refoulement and to exercise utmost care in assessing the human rights situation in the state where the person would be returned;
(c) Please provide information on the status of the July 30, 2019, Security and Cooperation Agreement between the Government of the Republic of Turkey and the Royal Government of the Kingdom of Cambodia, including its registration;
(d) Please provide information on the existence of any similar treaties’ security and on measures taken to ensure that such agreements do not conflict in practice with the Convention.
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