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Introduction
Reprieve (ECOSOC Special Consultative Status 2018) is an international legal action charity that was founded in 1999. Reprieve provides support to some of the world's most vulnerable people, including people sentenced to death and those victimized by states’ abusive counter-terrorism policies. Based in London, but with offices and partners throughout the world, Reprieve is currently working on behalf of 70 people facing the death penalty in 16 countries, including Kenya. Reprieve's vision is a world free of execution, torture and detention without due process.
United Disabled Persons of Kenya (UDPK) is the umbrella organization of national and grassroots organizations of persons with disabilities in Kenya, with active presence in all 47 counties of Kenya. Established in 1989, UDPK is a Non-Governmental Organization (NGO) and exists to advocate for equal access to opportunities and active participation of persons with disabilities and their representative organisations (OPDs) in all spheres. UDPK’s Vision is to realize a barrier free society that recognizes the rights of persons with disabilities. Our mission is to promote full and meaningful participation of persons with disabilities in all spheres as enshrined in legal frameworks. 

Executive Summary
This report provides suggested questions that the Committee on the Rights of Persons with Disabilities should raise to the government of Kenya in its List of Issues prior to reporting, particularly with respect to the death penalty, prisons and criminal processes. 
Persons with disabilities face considerable challenges in accessing reasonable accommodations throughout the judicial process and in prisons. Despite the prevalence of reported mental health challenges affecting people accused of crimes, mental health evidence is rarely considered by courts during the main case or at sentencing. Specific intellectual and psychosocial disabilities are rarely disaggregated from the general umbrella of ‘mental health issues’. Judicial officers and judges have expressed the need and desire for further training on disabilities. 
In prisons, there is a lack of record keeping and procedures for identifying persons who need additional support and accommodations. Reasonable accommodations are not guaranteed for persons with disabilities. Persons with disabilities are at risk of being abused, neglected and discriminated against due to stigma and lack of awareness.

Substantive issues
Article 5: Equality and non-discrimination
Lack of accommodations in Kenyan prisons
1. The Prisons Act does not guarantee accommodations for persons with disabilities in prisons. The Prisons Act provides that a person may be removed to a mental hospital or hospital when prison officials determine that they are of ‘unsound mind’ or have an illness, respectively.[footnoteRef:2] However, these determinations are made at the discretion of prison officials, and there are no provisions specifically aimed at providing accommodations for persons with disabilities. In practice, persons with disabilities are not given reasonable accommodations in prisons.[footnoteRef:3]  [2:  Prisons Act (Cap. 90), sections 38-39.]  [3:  Antony Gitonga, “Why disabled inmates feel neglected in Kenyan prisons”, The Standard, 2018, https://www.standardmedia.co.ke/m/article/2000143882/why-disabled-inmates-feel-neglected-in-kenyan-prisons. ] 

2. Prisons in Kenya are severely overcrowded. In 2022, the Committee against Torture noted that prison overcrowding was at 195 percent overall, and that some facilities were at over 400 percent.[footnoteRef:4] Extreme overcrowding and deteriorating infrastructure[footnoteRef:5] put persons with disabilities at further risk of abuse, neglect and cruel and inhuman punishment. [4:  “Experts of the Committee against Torture Commend Kenya’s Efforts to Implement the Law on Prevention of Torture, Ask about Prison Overcrowding and the Death Penalty”, United Nations Human Rights Office of the High Commissioner, 5 May 2022, https://www.ohchr.org/en/press-releases/2022/05/experts-committee-against-torture-commend-kenyas-efforts-implement-law#:~:text=What%20was%20the%20number%20of,threatened%20the%20health%20of%20detainees. ]  [5:  The Borgen Project, Prison Conditions in Kenya, https://borgenproject.org/prison-conditions-in-kenya/. ] 

3. There are reported high levels of violence and corporal punishment in some facilities.[footnoteRef:6] The Prisons Act exempts certain people from corporal punishment, such as women and people who are medically vulnerable.[footnoteRef:7] However, there is no explicit exemption for people with disabilities, who can be more vulnerable to abuse and cruel and inhuman punishment due to misinformation and stigma. [6:  Ibid.; Amanda Dissel, “Prison Conditions in Africa”, September 2001, https://www.files.ethz.ch/isn/104933/prisonconditions.pdf. ]  [7:  Prisons Act (Cap. 90), section 55.] 

4. Persons with intellectual and psychosocial disabilities may be further stigmatized and discriminated against where accommodations are not provided. Harsh prison conditions and overcrowding can induce stress,[footnoteRef:8] which can cause increased actual or perceived impairment by others. [8:  Jasper Edward Nyaura & Margaret Njeri Ngugi, “A Critical Overview of the Kenyan Prisons System: Understanding the Challenges of Correctional Practice”, International Journal of Innovation and Scientific Research, Vol. 12, No. 1, November 2014, p. 9, https://repository.maseno.ac.ke/bitstream/handle/123456789/2880/1.pdf?sequence=1&isAllowed=y.] 

5. Prison officers receive very little training in general.[footnoteRef:9] Combined with the lack of screening and information-gathering, there is little practical opportunity for the prison system in Kenya to provide reasonable accommodations to persons with disabilities. [9:  Ibid., p. 10.] 

Suggested Questions 
· What measures is the State Party taking towards ensuring that reasonable accommodations are provided to persons with disabilities in prisons? 
· What efforts is the State Party making to create long-term solutions, including alternative housing, to persons with disabilities? 
· What legislative or administrative reforms is the State Party making towards promoting equality and eliminating discrimination against persons with disabilities in prisons?
· What efforts is the State Party making to train Kenya Prisons Service officials, prison officers and relevant stakeholders in the rights of persons with disabilities and how to implement necessary reforms?

Article 10: Right to life
1 
The death penalty in Kenya
1. Kenya’s penal code permits the application of the death penalty for the offences of murder, robbery with violence, attempted robbery with violence and treason.[footnoteRef:10] Kenya has been observing a de facto moratorium on executions since 1987 following the state execution of 33-year-old Hezekiah Ochuka.[footnoteRef:11] As a result, Kenya is deemed to be abolitionist de facto: the death penalty is present in law, and people are sentenced to death, but they are not executed.[footnoteRef:12] [10:  Carolyn Hoyle and Lucrezia Rizzelli, The Death Penalty Project, “Living With a Death Sentence in Kenya: Prisoners’ Experiences of Crime, Punishment and Death Row”, 2022, p. 12, https://deathpenaltyproject.org/wp-content/uploads/2022/12/Living-with-a-Death-Sentence-in-Kenya-Prisoners-Experiences-of-Crime-Punishment-and-Death-Row.pdf.]  [11:  The World Coalition Against the Death Penalty, Kenya, https://worldcoalition.org/pays/kenya/. ]  [12:  Carolyn Hoyle and Lucrezia Rizzelli, The Death Penalty Project, “Living With a Death Sentence in Kenya: Prisoners’ Experiences of Crime, Punishment and Death Row”, 2022, p. 12, https://deathpenaltyproject.org/wp-content/uploads/2022/12/Living-with-a-Death-Sentence-in-Kenya-Prisoners-Experiences-of-Crime-Punishment-and-Death-Row.pdf.] 

2. In December 2017, the Supreme Court found the mandatory death penalty to be unconstitutional.[footnoteRef:13] The repudiation of the mandatory regime has empowered courts to examine cases on individual merits, taking into account the unique circumstances of each person who stands before a court. [13:  Ibid.] 

3. While Presidents in Kenya have commuted death sentences to life imprisonment in 2009 and 2016, life sentences in Kenya last for a person’s whole life, and there is little opportunity for release.[footnoteRef:14] [14:  Brian Murimi, “Understanding the death penalty in Kenya”, NTV, 3 February 2023, https://ntvkenya.co.ke/analysis/understanding-the-death-penalty-in-kenya/. ] 

Persons with disabilities on death row
4. In a 2022 study, the Death Penalty Project found that 15 percent of the 671 people surveyed on death row reported that they had been experiencing “mental health problems”, which is higher than the national average.[footnoteRef:15] Specific intellectual and psychosocial disabilities are rarely disaggregated from the broad umbrella of ‘mental health issues’.[footnoteRef:16] [15:  Joseph Gitonga Riungu, University of Nairobi, Thesis, “Factors Affecting Access to Justice and Human Rights for Persons Living with Disabilities in Kenya”, 2019, p. 8, http://erepository.uonbi.ac.ke/bitstream/handle/11295/109461/Riungu_Factors%20Affecting%20Access%20to%20Justice%20and%20Human%20Rights%20for%20Persons%20Living%20With%20Disabilities%20in%20Kenya.pdf?sequence=1&isAllowed=y. Out of 850 people surveyed by Reprieve on Kenya’s death row, there were at least 14 people with mental health and/or intellectual challenges, 11 people with physical or sensory challenges, and 6 people with uncategorized disabilities.]  [16:  Information on file with Reprieve.] 

5. Despite the prevalence of reported mental health challenges, mental health assessments are rarely considered by sentencing courts. While resentencing courts may hear about a person’s health conditions, these are given minimal weight in formal judicial proceedings.[footnoteRef:17]  [17:  Information on file with Reprieve.] 

6. Kenya does not publish demographic information on people in prisons.[footnoteRef:18] However, NGOs have found that people on death row come from marginalized and vulnerable communities.[footnoteRef:19] People on death row disproportionately come from backgrounds of financial insecurity.[footnoteRef:20] This population is less likely to secure adequate legal representation—a challenge that is compounded by the need for awareness-building and training in the legal system. A study of service providers on ‘special need offenders’ noted that stigma against mental health challenges and disabilities led to community attitudes that offenders are not capable of rehabilitation.[footnoteRef:21]  [18:  Penal Reform International (PRI) in partnership with Foundation for Human Rights Initiative (FHRI), ”The abolition of the death penalty and its alternative sanction in East Africa: Kenya and Uganda“, March 2012, p. 19, https://cdn.penalreform.org/wp-content/uploads/2013/05/East-Africa-research-report-on-death-penalty-and-life-imprisonment.pdf.]  [19:  Carolyn Hoyle and Lucrezia Rizzelli, The Death Penalty Project, “Living With a Death Sentence in Kenya: Prisoners’ Experiences of Crime, Punishment and Death Row”, 2022, p. 6, https://deathpenaltyproject.org/wp-content/uploads/2022/12/Living-with-a-Death-Sentence-in-Kenya-Prisoners-Experiences-of-Crime-Punishment-and-Death-Row.pdf. ]  [20:  Andrew Wasike, ”Poor Kenyans likely to end up on death row: study”, DW, 2 July 2023, https://www.dw.com/en/poor-kenyans-likely-to-end-up-on-death-row-study/a-64600740.]  [21:  Caleb J Othieno et al., “Perceptions of Service Providers regarding Special Needs Offenders in Kenya”, Ife PsychologIA, 20(2), September 2012.] 

7. In a judicial workshop on resentencing in April 2023, the majority of participants expressed the desire for more education and training on mental health, which includes intellectual and psychosocial disabilities.[footnoteRef:22]  [22:  Information on file with Reprieve.] 

Persons with albinism
8. It is important to note that heinous crimes have been committed against persons with albinism. There is widespread stigma, discrimination and misinformation about persons with albinism. Persons with albinism deserve effective protection by the State through preventative security measures, reconciliation processes to heal communities and community education to combat harmful practices. By contrast, the death penalty and torture are an easy way out for Kenya to give the impression of a tough response, when their attempts to tackle the causes of these abhorrent crimes are far from tough. 
9. Rather than maintain the death penalty, Kenya should respond to attacks by protecting and ensuring the rights of people with albinism. Kenya should maintain efforts to raise awareness about albinism and stop discrimination against people with albinism.
Suggested Questions 
· What efforts is the State Party making towards ensuring that persons with disabilities in capital cases are given guaranteed and adequate legal assistance?
· What measures is the State Party taking towards recognition and fair consideration of disabilities as mitigating factors during sentencing? 
· What safeguards exist to ensure that persons with serious intellectual and psychosocial disabilities are not deprived of the right to life?
· What efforts is the State Party making to train members of the judicial system on disabilities, especially when they can mitigate against harsh punishment?
· What human-rights oriented measures is the State Party making towards raising awareness to reduce the stigma and misinformation that leads to harmful practices against people with disabilities, including persons with albinism? 

Article 13: Access to justice
1. Weak implementation of legal aid legislation
2. Persons with disabilities face challenges in access to justice and human rights.[footnoteRef:23] While Kenya enshrines access to justice as a constitutional right,[footnoteRef:24] civil society organisations have found that implementation of these laws are weak.[footnoteRef:25] [23:  See Joseph Gitonga Riungu, University of Nairobi, Thesis, “Factors Affecting Access to Justice and Human Rights for Persons Living with Disabilities in Kenya”, 2019, http://erepository.uonbi.ac.ke/bitstream/handle/11295/109461/Riungu_Factors%20Affecting%20Access%20to%20Justice%20and%20Human%20Rights%20for%20Persons%20Living%20With%20Disabilities%20in%20Kenya.pdf?sequence=1&isAllowed=y. ]  [24:  The Constitution of Kenya, section 48. ]  [25:  Information on file with Reprieve.] 

1. Persons with disabilities can face challenges in securing adequate legal counsel. While the Legal Aid Act is meant to provide legal aid services to indigent defendants, it does not expressly guarantee legal aid for persons with disabilities.[footnoteRef:26] Moreover, the Kenyan Justice System does not recognize the legal capacity of persons with disabilities.[footnoteRef:27] Court-appointed counsel and pro bono lawyers have stated that they need more training in how to ensure that persons with disabilities are guaranteed the right to access to justice.[footnoteRef:28]  [26:  Legal Aid Act (No. 6 of 2016), section 36.]  [27:  Information on file with UDPK.]  [28:  Information on file with UDPK.] 

2. A study in 2017 found that persons with disabilities are denied reasonable accommodation in the justice system.[footnoteRef:29] Lack of accommodation can lead to procedural and substantive injustices. Persons with disabilities also face multiple other barriers in accessing justice, including lack of information available in accessible formats, costs in accessing accommodations and existing inherent biases against persons with disabilities.[footnoteRef:30]  [29:  Julinda Beqiraj, Lawrence McNamara & Victoria Wicks, International Bar Association, “Access to justice for persons with disabilities: From international principles to practice”, October 2017, p. 38, https://www.biicl.org/bcnew/www/documents/28_1771_access_to_justice_persons_with_disabilities_report_october_2017.pdf,]  [30:  Ibid.] 

1. Suggested Questions
· What efforts is the State Party making towards ensuring that persons with disabilities are guaranteed adequate legal representation and reasonable accommodations in legal proceedings?
· What measures is the State Party taking towards implementing legislation aimed at access to justice and ensuring that efforts are inclusive of persons with disabilities?

Article 31: Statistics and data collection
2 
Lack of screening and information-collection
6. [bookmark: _Hlk138279504]People held in prisons are not assessed or asked about disabilities. While Reprieve’s survey found that at least 31 persons out of 850 persons surveyed were experiencing a disability or other long-term physical, mental, intellectual or sensory impairment,[footnoteRef:31] surveyors could not easily identify persons with disabilities through prison or court records.  [31:  Out of 850 people surveyed by Reprieve on Kenya’s death row, there were at least 14 people with mental health and/or intellectual challenges, 11 people with physical or sensory challenges, and 6 people with uncategorized disabilities. Actual figures are likely higher; Reprieve’s survey was not designed to look specifically for disabilities. ] 

7. Kenya does not publish demographic statistics on people on death row or people in prisons.[footnoteRef:32] As a result, NGOs and civil society organisations are not easily able to collect information about persons with disabilities, hindering advocacy and outreach efforts.  [32:  Penal Reform International (PRI) in partnership with Foundation for Human Rights Initiative (FHRI), “The abolition of the death penalty and its alternative sanction in East Africa: Kenya and Uganda”, March 2012, p. 19, https://cdn.penalreform.org/wp-content/uploads/2013/05/East-Africa-research-report-on-death-penalty-and-life-imprisonment.pdf. ] 

Suggested Questions
· What measures is the State Party taking towards collecting information on disabilities affecting people in prisons?
· What steps is the State Party taking towards making information on people in prisons available to the NGOs, civil society organisations and the public?
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