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Introduction
This information supplements our alternative report submitted in July 2020. In para 20 we referred to the imminent publication of the Mother and Baby Homes report. It has now been published.[footnoteRef:1] [1:  https://assets.gov.ie/118565/107bab7e-45aa-4124-95fd-1460893dbb43.pdf  ] 


On infant mortality it states: “A total of about 9,000 children died [between 1922 and 1998] in the institutions under investigation - about 15% of all the children who were in the institutions. In the years before 1960 mother and baby homes did not save the lives of ‘illegitimate’ children; in fact, they appear to have significantly reduced their prospects of survival. The very high mortality rates were known to local and national authorities at the time and were recorded in official publications.” 

“No publicity was given to the fact that in some years during the 1930s and 1940s, over 40% of ‘illegitimate’ children were dying before their first birthday in mother and baby homes.” 

Reaction to the report[footnoteRef:2]  [2:  https://www.irishtimes.com/news/social-affairs/report-a-damning-indictment-of-church-and-state-survivors-group-1.4456565 ] 

A survivors’ group, the Coalition of Mother and Baby Home Survivors, described the report as “truly shocking” and a “damning indictment” of both church and state. “We must not overlook the fact that the government and the Roman Catholic Church and Protestant churches ran the homes together hand in glove,” it said in a statement. “They jointly bear responsibility for the ill treatment and abuse and the gross breach of human rights that occurred in the homes.”

However, the coalition described the report as “fundamentally incomplete”, observing that it had ignored an official state policy to force the separation of single mothers and their babies.

Another survivors’ group, Irish First Mothers, said the report was a “whitewash” which absolved the churches and state of “any systemic responsibility”.[footnoteRef:3] [3:  https://www.irishtimes.com/news/social-affairs/report-a-damning-indictment-of-church-and-state-survivors-group-1.4456565 ] 


Compensation
The State has established a redress scheme. The compensation levels appear to be much lower than a fair assessment of pain and suffering inflicted, and the precondition of receipt of a renunciation of further civil action is unreasonable. If the levels offered had been reasonable, the state would have no need to impose such a condition as no claimant would have any motivation to seek to test the adequacy of compensation in civil action.


We note with concern that[footnoteRef:4]: [4:  https://www.independent.ie/irish-news/news/legal-bid-made-to-remove-restrictions-in-mother-and-baby-homes-redress-scheme-41626786.html ] 

· The maximum compensation for mothers who spent time in Mother and Baby Homes is Euros 65,000, and most settlements will be a fraction of that
· There is no provision for additional compensation for aggravating factors such as being abused or injured
· That anyone who accepts payment [has to] sign a legal waiver”
· “Children who were in the institutions for less than six months do not receive any compensation despite reports of long-term trauma related to the loss of identity and separation from their mothers.”[footnoteRef:5] This restriction is being subjected to a legal challenge. [5:  https://www.theirishworld.com/mother-and-baby-homes-2/ ] 


We also note from the Mother and Baby Home Report:

36.28 As recently as February 2020 the United Nations decided to investigate a complaint from an individual complainant regarding her treatment in Magdalen laundries despite the fact that she had accepted compensation from the Irish State. The State has a right of reply to this complaint. Its initial view that the convention did not apply at the time she was in the laundries between 1964 and 1968 did not prevail and the State must now embark on a full defence.

36.30 [Re UNCRC] Article 21(d) in conjunction with the Hague Convention requires the states parties to take all appropriate measures to ensure that adoption placements do not result in any improper financial gain for any of the parties involved.

[European Convention on Human Rights] Article 13 -Right to an effective remedy: Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.

On adoption: “32.299 The legal validity of the [mother’s] surrender was questionable in some instances. It is clear that the DEA was concerned about whether or not it was legally permissible for a mother to surrender her child to someone else. It is doubtful if the agency which received the surrender could accurately claim to be the child’s guardian especially if the mother was contactable; if the mother had effectively abandoned the child, the claim to be the guardian would have been stronger. It is very likely that a mother who had made such a surrender would have had it overturned by the courts if an application had been made.”

We interpret the above as obliging the State to pay fair compensation, which we do not believe the compensation scheme achieves. Our recommendation suggests an equitable way forward.

Church contributions to the state for malfeasance, past and future
The State party announced the compensation scheme in advance of requiring/agreeing any contribution from the churches. We welcome the launch of the compensation scheme before agreement is reached with the churches, as most of the claimants are already aged. Based on previous attempts to extract money from the churches for their misdeeds – this will take a long time. After two decades of seeking to extract a fair share from the churches of the compensation paid out the Irish exchequer remains short of an astonishing sum in the order of half a billion Euros. 

A report in the Irish Times in 2021 about the troubled history of the State’s attempt to recover contributions towards compensation for child sexual abuse in religious settings refers to the[footnoteRef:6] “low €128 million church contribution in the 2002 agreement. Not only were there lengthy delays in the handover of assets, all while redress costs multiplied, but the ultimate combined value of contributions to the State remains far below the levels agreed many years ago. …. The total adjusted offers made by congregations in 2002 and 2009 amount to €436.95 million, of which €239.93 million has been realised to date,” the Department of Education says. “This amounts to approximately 16 per cent of the costs of redress to date, which are estimated to be approximately €1.5 billion.” [6:  https://www.irishtimes.com/news/ireland/irish-news/mother-and-baby-homes-government-wants-swift-redress-from-churches-1.4539791 ] 

Our recommendations seek to suggest a way of obviating a recurrence of these problems.

While we accept the State bears a heavy burden of complicity with much of the malfeasance described in the report, the Catholic Church’s proscription of contraception – endorsed by the state – and the religiously fuelled misogynistic attitude to unmarried mothers (but not fathers) form the root cause of most of the malfeasance described in the report.

Mandatory reporting of child sexual abuse
We welcome the State party’s introduction of this in the Children First Act 2015, nevertheless we are concerned that there is no statutory sanction for failure to report. 

We have therefore included as our final recommendation that this be investigated and if appropriate an amendment be proposed to the above Act.

We therefore recommend that the Committee urges the State party:

1. To set up an independent judicial body to consider the issues raised by the Mother and Baby Home report. It should be vested with the power to summon witnesses to testify under oath, and with full legal powers of discovery of documents and evidence. The body’s final report must be made public in full and completed within a predetermined reasonable time, sent to the CRC and debated in Parliament. Its remit should be:
a.  to establish what levels of compensation are appropriate, in accordance with the State's civil law and any appropriate obligations under UN conventions and European law and EU Convention on Human Rights. It should take into account any coercion, unlawful deprivation of liberty, mental distress and adverse consequences in future life.
b. to establish a scale of any additional compensation appropriate where abuse or other factors materially aggravate the complainant’s suffering in the Mother and Baby Homes or as a result of their being there.
c. to consider any appropriate levels of compensation for detentions in these homes lasting less than six months, which we understand do not currently qualify for any compensation.
d. to consider whether compensation should be payable to the families of those who would qualify for compensation had they still been alive, and if so to establish the basis of such compensation and how it should be distributed.
e. to express an opinion on the equity of making compensation conditional on not taking civil action, as is currently required.
f. to consider whether interest should, as we believe equity demands, be payable from the period spent in the Mother and Baby Homes to the date of payment of compensation, and if so, the level or criteria for calculating this.
g. to determine criteria for attributing the proportion(s) of compensation payable to victims/survivors due by actors other than the state, for example the churches. These may for example vary by home and by year and should reflect, as far as possible: degrees of culpability, responsibility for levels of suffering and illegality, and if appropriate the levels of each actors’ co-operation with the State inquiry and/or with the body.
h. to investigate the extent of any sums received by actors such as the churches in consideration for any de facto forced adoptions and to consider the practicalities of such sums being recovered by the state with interest.
i. to propose methods of ensuring that sums due (including historically) by actors such as the churches for past abuse of children or for the above compensation (including any interest) are fully collected for the benefit of the public purse. This will presumably include sequestration of assets which, as far as we can establish, the State has failed so far to resort to.

2. To formally direct and resource appropriate arms of justice to investigate and pursue all those still alive and reasonably suspected to have committed criminal acts not time-barred in connection with the activities described in the Mother and Baby Homes report. This is likely to include physical assault, offences against the person, maltreatment – even starving and torture -of children, attempted murder, murder, trafficking, unlawful imprisonment, financial offences, and mis-recording or failure to record births and deaths. Where the law allows, these investigations should also include those in more senior positions who conspired to facilitate criminal acts.
3. To set up a small independent body with appropriate legal expertise to report to Parliament on the results of its investigation of the volume and effectiveness of reporting of child abuse under the provisions of the Children First Act 2015 and its consideration of whether sanctions should be introduced for failure to report, and, if so, how these could best be framed. 

We note that the above recommendations are dependent on there being the political will to punish those responsible to the extent the law allows and to compensate survivors/victims fairly and for the costs to be borne equitably between the State party and others responsible. We also recognise the constraints arising from the enormity of the sums involved both over the child sexual abuse and the Mother and Baby Homes, but these are a function of the scale of malfeasance. The lower the sum recovered from the other actors, the greater the burden on the public purse. Our hope is that the churches bear a greater and more equitable share of the costs than has been the case in the past and this could fund more generous compensation.
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