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Preface
Ivy Foundation and ILGA world are honored to present this comprehensive shadow report to the esteemed Committee on the Elimination of Discrimination against Women (CEDAW) for the 86th Session's review of Malawi. This report endeavors to provide an exhaustive overview of the current status of Universal Periodic Review (UPR) recommendations and pertinent legal matters pertaining to the rights and well-being of Lesbian, Bisexual, Transgender and Intersex (LBTI) individuals in Malawi. Our organization is committed to contributing meaningful insights to the deliberations of the Committee and to advocating for the safeguarding of the rights and dignity of the LBTI community in Malawi.
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ACRONYMS AND ABBREVIATIONS 
a) CEDAW: Committee on the Elimination of Discrimination against Women
b) LBTI: Lesbian, Bisexual, Transgender, and Intersex
c) LBQ: Lesbian, Bisexual and Queer 
d) UPR: Universal Periodic Review
e) MSM: Men who have Sex with Men
f) EHP: Essential Health Package
g) HRW: Human Rights Watch

































II: EXECUTIVE SUMMARY
1. Ivy Foundation, established in 2016 and formally registered in 2018, is a non-governmental organization (NGO) committed to advancing the inclusion and rights of marginalized communities irrespective of their gender identity or sexual orientation[footnoteRef:1]. The foundation's central objective is to foster equity by enhancing the participation and welfare of vulnerable populations in all aspects of life. [1:  https://ivyfoundationmw.org/] 

2. Ivy Foundation and ILGA World present this report to offer an overview of the ongoing status of UPR recommendations and legal matters concerning the rights and well-being of LBTQI individuals in Malawi. The report highlights the progression of recommendations endorsed during the 3rd UPR cycle, Malawi's response to these suggestions and the current state of implementation. Despite the initiation of the National Action Plan on Human Rights, full execution of the approved measures has yet to be achieved.
3. ILGA World –is a worldwide federation of more than 1,700 organizations from over 160 countries and territories campaigning for lesbian, gay, bisexual, trans and intersex human rights. We work to achieve and maintain recognition and protection of the human rights of people with diverse SOGIESC by the United Nations and other global institutions. We also collect reliable, evidence-based data on laws towards our communities, and produce guides that are crucial resources in the hands of human rights defenders, including the State-Sponsored Homophobia report and the Trans Legal Mapping Report. We also support LGBTI organizations around the world with capacity building trainings and organize world and regional conferences to provide them with occasions to network and strategies.


III: KEY ISSUES AND CONCERNS 
The report identifies several key issues and concerns related to the rights of LBTI persons in Malawi. The most commonly violated rights include:
1. Right to Health
1.1. Stigmatization and Discrimination
1.1.1. LBTQI individuals in Malawi face formidable barriers when attempting to access quality health services, a critical component of overall well-being. These barriers can be attributed to a combination of factors, each contributing to the complex landscape of healthcare disparities for this community. One of the most pervasive challenges is the stigmatization and discrimination that LBTI individuals frequently encounter within healthcare settings[footnoteRef:2]. Discriminatory attitudes and negative perceptions from healthcare providers can create an environment of fear and mistrust. This environment can significantly discourage LBTI individuals from seeking essential medical care especially for conditions like HIV/AIDS. The prospect of facing discrimination at the hands of healthcare professionals can have profound psychological and emotional implications, dissuading individuals from accessing the life-saving treatments they require [2:  Arts and Global Health Centre Africa (AGHCA) (2017). Baseline Report of the Umunthu Programme implemented by the Arts and Global Health Centre Africa (AGHCA).] 

1.1.2. Another barrier is the lack of culturally competent healthcare. Healthcare providers may not possess the necessary training to offer culturally sensitive care to LBTI individuals. This deficiency in understanding and empathy can result in suboptimal healthcare experiences for LBTI individuals. When healthcare providers lack awareness of the unique challenges and needs of this community, it can lead to miscommunication, inadequate care and a lack of trust in the healthcare system. Consequently, LBTI individuals may hesitate to engage with healthcare services due to a lack of confidence in receiving appropriate and respectful treatment.
1.1.3. The absence of comprehensive legal protections against discrimination based on sexual orientation and gender identity in Malawi is another formidable obstacle. The lack of such legal safeguards leaves LBTI individuals vulnerable to mistreatment and prejudice, including within healthcare settings. The absence of clear legal guidelines regarding equal access to healthcare can perpetuate an environment where healthcare providers feel unchecked in their discriminatory behavior, further compromising the rights and well-being of LBTI individuals[footnoteRef:3]. [3:  Southern Litigation Centre (2016), Accountability and Redress for Discrimination in Healthcare in Botswana, Malawi and Zambia.] 

1.1.4. In addition, the scarcity of data and research pertaining to the healthcare needs and experiences of LBTI individuals compounds the challenges they face. The absence of strong and sensible data hinders the development of tailored healthcare programs that effectively address the specific requirements of this community. The lack of visibility and understanding regarding the unique health challenges confronted by LBTI individuals underscores the urgent need for comprehensive research and data collection to inform evidence-based policies and interventions.
1.1.5. Healthcare providers exhibit biased attitudes, lack of understanding and even outright hostility towards LBTI patients. Healthcare providers stigmatize LBTI individuals based on their sexual orientation or gender identity. This stigma lead to discomfort, shame and anxiety among LBTI patients, discouraging them from seeking necessary medical care.
1.1.6. Healthcare professionals lack proper training and education about the specific healthcare needs and sensitivities of the LBTI community. This deficiency result in misgendering, inappropriate language and suboptimal healthcare experiences for LBTI individuals.
1.1.7. In some instances, healthcare providers refuse to provide care to LBTI patients due to personal beliefs or biases. This refusal lead to critical delays in receiving medical attention and can have serious consequences for the health and well-being of LBTI individuals.
1.1.8. LBTI individuals face a breach of their privacy and confidentiality within healthcare settings. Personal information, including sexual orientation or gender identity are disclosed without consent, leading to potential harassment or discrimination from family, friends or the community. 
1.1.9. These forms of discrimination not only result in inadequate healthcare access but also contribute to the overall vulnerability of LBTI individuals to health risks and disparities. The combination of limited access to justice and discrimination within healthcare settings further exacerbates the challenges faced by the LBTI community in Malawi.

1.2. The lack of comprehensive data on the needs of the Lesbian, Bisexual, Transgender and Intersex (LBTI) community in Malawi.
1.2.1. The lack of comprehensive data on the needs of LBTI community in Malawi has significant implications for the development of effective health programming and interventions. This data gap poses several challenges that hinder the creation of targeted strategies to address the health concerns of LBTI individuals, thus perpetuating health disparities and limiting their access to quality healthcare services[footnoteRef:4]. [4:  Pendleton, J., M. Mellish, and H. Sapuwa. 2016. PEPFAR Malawi Gender Assessment Report (2015). Washington, DC: Palladium, Health Policy Plus. P. 3 and P.30] 

1.2.2. The absence of accurate and detailed data on the specific health needs of the LBTI community creates a significant obstacle for policymakers and healthcare professionals. Without a clear understanding of the unique challenges faced by LBTI individuals, it becomes difficult to develop policies and strategies that effectively cater to their health concerns. As a result, the implementation of healthcare interventions may not be appropriately tailored to address the distinct requirements of this community. This lack of targeted interventions can lead to suboptimal health outcomes, exacerbating health disparities and preventing the community from accessing the care they need.
1.2.3. The dearth of comprehensive data can result in an underestimation of the healthcare needs of the LBTI community. This underestimation can have serious consequences as it may lead to inadequate allocation of resources, insufficient healthcare infrastructure and limited provision of essential services. Without accurate data to guide resource allocation and planning, the healthcare system may not be adequately equipped to meet the demands of LBTI individuals. This can further marginalize the community and contribute to disparities in health outcomes.
1.2.4. The lack of data-driven insights contributes to the invisibility of the unique health challenges faced by the LBTI community within public discourse and policy agendas. When the health needs of a particular group are not supported by data, these needs are often overlooked and remain unaddressed in policy formulation and implementation. The absence of targeted attention to the health concerns of LBTI individuals can perpetuate their neglect and contribute to a cycle of health disparities, reinforcing the existing barriers they face in accessing quality healthcare services.

1.3. The Essential Health Package does not adequately address the specific needs of the LBTI community in Malawi.
1.3.1. In Malawi, the "Essential Health Package" (EHP) refers to a set of health services and interventions that are considered fundamental and essential for promoting the health and well-being of the population[footnoteRef:5]. The current definition of Malawi's EHP encompasses a range of health services, including primary healthcare, maternal and child health services, treatment for communicable diseases and certain preventive measures. While it aims to provide a comprehensive set of healthcare interventions, the EHP falls short in addressing the unique needs and health concerns of the LGBTQI community. [5:  Wright, J., Health Finance & Governance Project. July 2015. Essential Package of Health Services Country Snapshot: Malawi. Bethesda, MD: Health Finance & Governance Project, Abt Associates Inc] 

1.3.2. The current EHP does not explicitly include sexual and reproductive health services that cater to the diverse needs of LBTQI individuals[footnoteRef:6]. This includes the provision of sexual health education, gender-affirming care and services related to sexual pleasure. [6:  Grugel, J., Masefield, S.C. and Msosa, A. (2022), "The human right to health, inclusion and essential health care packages in low income countries: “health for all” in Malawi", International Journal of Human Rights in Healthcare, Vol. ahead-of-print No. ahead-of-print. https://doi.org/10.1108/IJHRH-09-2021-0178 p.8] 

1.3.3. Transgender and gender-diverse individuals often require gender-affirming healthcare services, including hormone therapy and gender-affirming surgeries. The absence of such services within the EHP prevents transgender individuals from accessing critical care that aligns with their gender identity.
1.3.4. LBTQI individuals require access to sexual health products such as lubricants and oral condoms that are tailored to their specific needs. The current EHP does not prioritize the inclusion of these products thereby limiting their availability and exacerbating sexual health challenges within the community.
1.3.5. The lack of inclusive healthcare services within the EHP can create barriers for LBTQI individuals seeking appropriate and respectful care. This can lead to LBTQI individuals avoiding healthcare facilities due to fear of discrimination or lack of understanding from healthcare providers.
1.3.6. The absence of gender-affirming healthcare services and sexual health products contributes to health disparities among transgender and LBTQI individuals. Without access to necessary care and preventive measures, this community faces heightened risks of poor health outcomes.
1.3.7. The exclusion of mental health services tailored to LBTQI individuals can adversely affect their mental well-being, given the challenges they often face due to stigma, discrimination and social isolation.

2. Right to Equality and Non-Discrimination
2.1. In Malawi, pervasive discrimination is faced by LBTI individuals primarily as a result of existing legal provisions outlined in the Penal Code. These laws contribute to the stigmatization and marginalization of the LBTI community. Discrimination against LBTI individuals in Malawi is entrenched within a legal framework shaped by societal, religious and cultural norms. This discrimination is primarily perpetuated through Sections 153, 154, 156, and 137A of the Penal Code, which criminalize specific same-sex sexual acts and gross indecency. These provisions infringe upon the fundamental human rights and dignity of LBTI individuals and undermine international principles of equality and non-discrimination.
a) Section 153 - Unnatural Offences: This provision criminalizes same-sex sexual activities, deeming them "unnatural" and punishable by law. This includes engaging in such activities, allowing oneself to be engaged in them, or engaging in sexual activities with animals. Violation of this section can result in imprisonment for up to fourteen years.
b) Section 154 - Attempt to Commit Unnatural Offences: This section criminalizes attempts to engage in acts outlined in Section 153, regardless of whether the acts are completed. Attempting to commit these offenses can lead to imprisonment for seven years.
c) Section 156 - Indecent Practices Between Males: This section targets "gross indecency" between male individuals, whether in public or private settings. It encompasses engaging in such acts, persuading or inducing others to do so, or attempting to incite such acts. Violation of this section can result in imprisonment for up to five years.
d) Section 137A - Indecent Practices Between Females: This provision mirrors Section 156 but applies to acts of gross indecency between female individuals. Penalties include imprisonment for up to five years.[footnoteRef:7] [7:  The Republic of Malawi. Constitution of Malawi, 1994. ] 

2.2. These provisions collectively criminalize consensual same-sex sexual activities between adults perpetuating discrimination against the LBTI community in Malawi. The laws reinforce societal stigma and negatively impact the right to equality and non-discrimination for LBTI individuals. They violate international human rights principles including the right to privacy, freedom from discrimination and the right to equality before the law.

3. Access to Justice 
3.1. LBTI individuals in Malawi often encounter barriers when seeking access to justice. These barriers arise from a combination of legal, social and cultural factors that intersect to create an environment where justice is elusive. One of the key challenges is the existence of laws that criminalize same-sex sexual activities such as Sections 153, 154, 156, and 137A of the Penal Code.[footnoteRef:8] These laws not only perpetuate discrimination and stigma but also create a climate of fear among the LBTI community, discouraging them from seeking legal recourse when their rights are violated. The fear of legal repercussions and potential arrest deters LBTI individuals from reporting incidents of violence, discrimination or abuse they may face, leaving them with limited options for seeking justice. [8:  The Republic of Malawi. Constitution of Malawi, 1994.] 

3.2. Legal proceedings can be hostile towards LBTI individuals due to societal biases and prejudices. Judges, law enforcement personnel and legal professionals may hold discriminatory views that hinder fair treatment for LBTI individuals. This bias can manifest in dismissive attitudes, lack of empathy and even victim-blaming. The overall lack of legal protections and the presence of discriminatory laws contribute to the limited access to justice for the LBTI community in Malawi.
3.3. On April 15, 2023, Ivy Foundation documented a distressing incident that exemplifies the deep-seated discrimination and injustice faced by queer women in Malawi. The case involved a lesbian individual residing in Area 25, Lilongwe. In this unfortunate incident, the woman was subjected to a horrifying act of sexual assault when she was raped by four men. The motivation for this heinous crime was rooted in her sexuality, highlighting the stark reality of targeted violence against queer individuals. Following the traumatic experience, the victim had the courage to report the incident to the Kanengo police station, seeking justice and accountability for the crime committed against her. However, the response she received from the police was deeply troubling. After providing her statement, the victim was met with hostility and threats from a police officer stationed at the front desk. Shockingly, this officer insinuated that the rape was somehow justified due to the prevailing laws and attitudes surrounding same-sex relationships in Malawi. The police officer's stance effectively perpetuated victim-blaming and further victimized the survivor. Subsequent attempts to seek justice and redress for the injustice faced by the survivor proved equally disheartening. Ivy Foundation, in its pursuit of justice for the survivor, followed up on the case with the Kanengo police station. The foundation encountered a deeply troubling response as the police station alleged that merely questioning the case amounted to promoting homosexuality, a perceived crime penalized under the existing Penal Code of Malawi. This response starkly underscores the systemic prejudice against LGBTQ+ individuals and the chilling effect it has on reporting incidents of violence and discrimination.[footnoteRef:9] [9:  Ivy Foundation Internal Documented Cases] 

3.4. Through this harrowing case, Ivy Foundation sheds light on the profound injustices and systemic discrimination that queer women in Malawi endure. The incident underscores the urgent need for comprehensive legal reforms, training for law enforcement personnel, and the creation of safe spaces for reporting and addressing crimes against LGBTQ+ individuals. It also highlights the imperative for advocacy and education to challenge the deep-seated biases and harmful beliefs that perpetuate such violence and discrimination.

4. Marginalization in National Programming
4.1. The prevailing national programming, services and policies disproportionately focus on addressing the needs of Men who have Sex with Men (MSM) and transgender individuals, inadvertently leaving lesbian women, bisexual individuals and intersex persons at the margins. 
4.2. This exclusionary approach perpetuates systemic discrimination, further isolating those outside the MSM and transgender categories from essential healthcare services, social support networks and legal safeguards.

5. Rampant Violence, Discrimination and Psychological Toll of Discriminatory Language
5.1. Incidents of violence and discrimination against the LBTI community are regrettably commonplace. Testimonies documented by respected organizations such as Human Rights Watch[footnoteRef:10] and Ivy Foundation shed light on the widespread physical, emotional, and psychological harm experienced by LBTI individuals.  [10:  October 26, 2018. “Let Posterity Judge”: Violence and Discrimination against LGBT People in Malawi. https://www.hrw.org/report/2018/10/26/let-posterity-judgee/violence-and-discrimination-against-lgbt-people-malawi] 

5.2. These acts of violence perpetuate an atmosphere of fear and insecurity, compelling LBTI individuals to conceal their identities and leading to a distressing erosion of their mental well-being.
5.3. The pervasive discriminatory language harassment and psychological mistreatment inflicted on the LBTI community amplify their struggles. The study titled 'Are we doing alright?' presents a statistical assessment of the encounters faced by LGBTI individuals in Malawi, revealing a prevalent pattern of violence directed towards them. The study demonstrates that a significant 66% of LGBT individuals in Malawi have encountered verbal harassment and insults based on their sexual orientation or gender identity.[footnoteRef:11] [11:  Muller, A., Daskilewicz, K. and the Southern and East African Research Collective on Health (2019) Are we doing alright? Realities of violence, mental health and access to healthcare related to sexual orientation and gender identity and expression in Malawi: Research report based on a community-led study in nine countries. Amsterdam: COC Netherlands.] 

5.4. Verbal and emotional abuse further erodes mental well-being and self-esteem, engendering a sense of isolation and othering. This unwarranted hostility fosters an environment where LBTI individuals must navigate daily life under the constant threat of humiliation and intolerance.

6. Physical Vulnerability to Violence
6.1. Physical violence remains a significant and tangible threat to the safety and security of the LBTI community in Malawi. LBTI individuals are subjected to brutal physical assaults, both from the public and certain uniformed personnel, creating an environment of peril and fear[footnoteRef:12].  [12:  October 26, 2018. “Let Posterity Judge”: Violence and Discrimination against LGBT People in Malawi. https://www.hrw.org/report/2018/10/26/let-posterity-judgee/violence-and-discrimination-against-lgbt-people-malawi
] 

6.2. These acts of violence not only undermine the fundamental human rights[footnoteRef:13] of LBTI individuals but also generate a culture of hostility that exacerbates their marginalization and endangers their lives. [13:  https://opseu.org/wp-content/uploads/2018/12/30_basic_human_rights_list_english.pdf ] 

6.3. Political, religious and traditional leaders not only condone these human rights abuses, but many fuel these abuses through public statements that describe same-sex intimacy as ‘abnormal’, ‘unMalawian’ and ‘ungodly’.[footnoteRef:14] [14:  CEDEP and CHRR (2015) Human Rights Violation Report: Violence and discrimination based on real or perceived sexual orientation and gender identity in Malawi. p.24] 

RECOMMENDATIONS 
Based on the identified issues and concerns, the following recommendations are proposed:
a) Repeal sections 153, 154, 156, and 137A of the Penal Code which criminalize adult consensual same-sex conduct. This should be accompanied by a comprehensive review of laws and policies to ensure the protection of LBTI rights and the elimination of discriminatory provisions.
b) Establish support services such as counseling and psychosocial support specifically tailored to the needs of LBTI individuals to address the mental health and well-being challenges they may face due to discrimination and stigma. These services should be accessible, inclusive and provided in a non-judgmental and stigma free environment. 
c) Develop and implement a national anti-discrimination law that explicitly prohibits discrimination on the basis of sexual orientation, gender identity and expression. This law should encompass all sectors including employment, education, healthcare and public services, and should establish mechanisms for addressing complaints and providing remedies for victims of discrimination.
d) Ensure that what is defined as the "Essential Health Package" meets the needs of the LBTI community by doing a policy reform, stakeholder collaboration and targeted program development. Policymakers should initiate a comprehensive review of the existing Essential Health Package, guided by the insights and input of LBTI community representatives, healthcare professionals and relevant civil society organizations. Through this process, the package can be expanded to prioritize critical services specifically tailored to the LBTI community's needs. This includes facilitating increased access to essential resources such as lubricants and oral condoms, as well as robust sexual and reproductive health services. A paramount component involves bolstering HIV/AIDS prevention, testing, and treatment services, while also integrating mental health support and gender-affirming healthcare within the package. To ensure successful implementation, healthcare providers must undergo comprehensive training and sensitization, fostering an environment of understanding and respect. Regular monitoring, assessment, and data collection mechanisms should be established to evaluate the package's efficacy and make iterative improvements. By pursuing these measures, Malawi can fortify its commitment to inclusivity and equality in healthcare, ultimately working towards a system that addresses the unique health challenges of the LBTI community. 
e) Allocate sufficient resources for the implementation of the National Action Plan on Human Rights, particularly in relation to the protection and promotion of LBTI rights. Adequate funding will enable the effective implementation of programs and initiatives aimed at advancing the rights and well-being of LBTI individuals.
f) Enhance public awareness campaigns and educational initiatives to challenge societal prejudices and promote acceptance and inclusivity towards LBTI individuals. This can be achieved through collaboration with civil society organizations, educational institutions and community leaders. Such campaigns should highlight the contributions and positive stories of LBTI individuals in Malawi.
g) Encourage dialogue and engagement between government institutions, civil society organizations and the LBTI community to ensure that policies and programs reflect the diverse needs and concerns of the community. This can be achieved through the establishment of mechanisms for regular consultations and inclusive decision-making processes.
h) Integrate sexual orientation and gender identity studies into the training curricula for both law enforcement agencies and healthcare professionals. This recommendation involves a collaborative effort between the Ministry of Education, relevant government entities and LGBTIQ organizations. By introducing comprehensive and evidence-based modules on sexual orientation, gender identity and human rights within police and health training programs, Malawi can equip its officials with the knowledge and sensitivity needed to engage with the LGBTIQ community respectfully and without bias. The collaboration between the Ministry of Education and LGBTIQ organizations will ensure that the curriculum content is accurate, culturally relevant and aligns with international human rights standards. This initiative not only promotes understanding and inclusivity but also contributes to the eradication of discrimination, prejudice and stigma. By adopting this approach, Malawi can demonstrate its commitment to human rights and lay the groundwork for a more equitable society that values the rights and dignity of all its citizens.

V: CHALLENGES 
The challenges faced by Malawi's LBTI community are marked by a series of pressing concerns. A dearth of comprehensive data concerning the LBTI community serves as a significant obstacle to developing targeted initiatives that would address their unique needs and challenges. Specifically, the absence of data related to LBQ women poses a critical hurdle in understanding their distinct experiences hindering the formulation of effective programs and policies tailored to their requirements. Additionally, the lack of data pertaining to intersex individuals further complicates the task of recognizing and addressing their specific needs. This data gap impedes the development of inclusive interventions that adequately cater to the diverse circumstances and rights of the LBTI community.

VIII. CONCLUSION
 In summary, this detailed report underscores the urgency of repealing discriminatory laws, enhancing healthcare access, and instituting robust anti-discrimination measures to uphold the rights of LBTI individuals in Malawi. Ivy Foundation earnestly implores Malawi to wholeheartedly embrace and implement UPR recommendations while fostering an environment of equality, inclusivity and well-being for all members of the LBTI community.
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