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In a briefing ‘Navigating disability and irregular status in Europe’ published in January 2025, PICUM[endnoteRef:2] explored the interactions between disability and irregular migration status,[footnoteRef:2] by drawing upon existing literature as well as case studies from Belgium, France, Germany, Greece, Italy, Malta and Sweden.  [2:  PICUM - the Platform for International Cooperation on Undocumented Migrants - is a network of 160 organisations that has worked for over twenty years to advance social justice and human rights people who are undocumented. PICUM focuses on a variety of areas including access to healthcare, access to justice, the rights of undocumented workers, labour migration, the rights of children, families and youth, as well as fundamental rights in the context of immigration detention and return.]  [2:  ‘Migration’ or ‘residence’ status - Refers to the type of (or lack of) formal recognition of an individual’s residence by the government of the country they live in. Residence or migration status is based on an individual’s administrative situation and is linked to a visa, travel authorisation, residence permit, a suspension of deportation,  an ongoing legal procedure to access a residence permit on any grounds (including for asylum), or citizenship. Residence permits can be issued for a fixed or indefinite duration and on various grounds (e.g. employment, study, family, medical reasons,  international protection or a child protection order ), subject to EU  or country-specific rules. See also: PICUM, 2024, Navigating disability and irregular status in Europe,] 

In the below, PICUM presents suggested questions for the Committee on the Rights of Persons with Disabilities to raise to the EU in its second review: 
Situations of risk and humanitarian emergencies (art. 11)
In the initial review of the EU, by the CRPD Committee in 2016, the latter recommended “that the European Union issue guidelines to its agencies and member States that restrictive detention of persons with disabilities in the context of migration and asylum seeking is not in line with the Convention”.[endnoteRef:3] The Pact on Migration and Asylum, adopted in May 2024, is likely to lead to increased use of immigration detention. Please indicate which measures have been implemented to ensure that persons with disabilities will not be detained.  [3:  Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of the European Union, CRPD/C/EU/CO/1, 2 October 2015, paras. 34 and 35] 

While immigration detention is always harmful and disproportionate,  people with disabilities are particularly impacted and at risk of further harm The harmful impact of immigration detention is exacerbated when it adds to pre-existing factors that already put detainees in a situation of vulnerability, such as a disability. In line with the recommendations of the UN Working Group on Arbitrary Detention Revised Deliberation No. 5 on deprivation of liberty of migrants[endnoteRef:4]  and the Principles and Guidelines on migrants in vulnerable situations, adopted by the Global Migration Group Working Group on Migration, Human Rights and Gender,[endnoteRef:5] persons with disabilities should not be detained.  [4:  Working Group on Arbitrary Detention, 2018, Revised Deliberation No. 5 on deprivation of liberty of migrants]  [5:  United Nations Human Rights Officer of the High Commissioner and Global Migration Group, 2017, Principles and Guidelines supported by practical guidance on the human rights protection of migrants in vulnerable situations] 

Despite recommendations not to detain persons with disabilities, this practice remains widespread across Europe. Under EU law, specific considerations should be taken for vulnerable persons, including those with disabilities, but EU law fails to clearly exclude  detention for these categories.[endnoteRef:6] The adoption of the EU Pact on Migration and Asylum in May 2024 has not changed this fundamental principle, and risks further expanding the circumstances under which people could be detained or held in situations of de facto  detention [6:  See Art. 16 Return Directive (Directive 2008/115/EC) and Art. 11  Recast Reception Conditions Directive (Directive 2013/33/EU). Moreover, under the Recast Reception Conditions Directive, persons with disabilities are subject to assessments of their 'special reception needs.' However, the processes for identifying these needs remain largely unclear, particularly for individuals with invisible disabilities. Furthermore, the European Disability Forum has raised concerns that language describing persons with disabilities as ‘vulnerable’ perpetuates stereotypes and contradicts a rights-based approach to disability; persons with disabilities are not per se vulnerable because of their disability but are instead disadvantaged and made vulnerable due to discriminatory and inaccessible environments. For instance, Article 25 of the Directive recommends that individual assessments be conducted by medical practitioners or psychologists. This provision, however, reflects a medical model of disability and fails to fully align with the principles of the CRPD. Additionally, the Directives leave significant room for interpretation, delegating the responsibility to Member States to ensure their migration legislation complies with CRPD obligations.] 


Health (art. 25)
Please explain how the European Union can prevent exclusion of health-care service provision for persons with disabilities with an irregular migration status,  in the light of its shared competences with the European Union member States in the field of health care. 

Undocumented migrants with disabilities struggle to access basic rights and services, including disability support. Recognition of disability status is often an important precondition to having access to disability support. However, this process typically involves submitting medical records, tests or other documentation provided by the patient’s doctor. For undocumented migrants, who often face significant barriers to healthcare access, obtaining the necessary documentation can be extremely challenging. In fact, none of the EU member states have fully achieved the World Health Organisation’s definition of universal health coverage for everyone on their territory, regardless of migration status.[endnoteRef:7] Some European countries including Belgium[endnoteRef:8], Italy[endnoteRef:9], France[endnoteRef:10] and Portugal[endnoteRef:11] have had in place legislation to ensure that undocumented migrants residing in their countries can access necessary preventative and curative healthcare. [7:  Fundamental Rights Agency, 2016, Healthcare entitlements of migrants in an irregular situation in the EU-28; PICUM, 2023, Migration status: A key structural social determinant of health inequalities for undocumented migrants; PICUM, 2022, The Right to Health for Undocumented Migrants]  [8:  Since 1996, Belgium offers Urgent Medical Aid (AMU-DMH) to undocumented migrants. This covers all health care, preventive and curative, certified by a doctor. See: Arrêté royal relatif à l’aide médicale urgente octroyée par les centres publics d’aide sociale aux étrangers qui séjournent illégalement dans le Royaume (Royal Decree, 12 December 1996)]  [9:  Since 1998, Italy grants urgent care and essential care to undocumented migrants. See: Art. 35, para. 4 of Legislative Decree no. 286/98, see also  https://www.icmigrations.cnrs.fr/en/2022/07/25/defacto-031-06/ [Accessed on 24 October 2024]]  [10:  Since 1999 France offers State Medical Aid (AME). AME provides free access to nearly all health services available to French nationals, covering care related to sexual and reproductive health such as pregnancy, delivery, family planning, contraception and abortion. It is awarded based on request and subject to conditions of residence and resources for a period of one year. See: Art. L.251-1 of the Code de l'action sociale et des familles;  Loi No. 99-641 of 27 July 1999; see also: https://www.service-public.fr/particuliers/vosdroits/F3079 [Accessed on 24 October 2024]]  [11:  Since 1999 Portugal allows undocumented migrants who have been resident for 90 days to register with local health centre to access most services. See also: Despacho do Ministério da Saúde No. 25/360/2001; Decreto Lei No. 135/99 (1999). Moreover Decreto-Lei nº 67/2004 de 25-03-2004 reiterates the equal right to health care for children until working age (which is 16) and establishes a specific register for them.] 

Even in countries where health services are available as a matter of law, there are many administrative and other practical barriers that can prevent people who are undocumented from receiving the healthcare they are entitled to.[endnoteRef:12] Undocumented migrants may also receive large bills they cannot pay as a result of accessing services. They may also be denied healthcare because of complicated and inconsistently applied rules. Sometimes, administrative personnel in hospitals are not even aware that undocumented people have a right to access health care services. [12:   Medicos Del Mundo, 2023, Informe de barreras al sistema nacional de salud en poblaciones vulnerabilizadas] 

Even when disability status is recognised, like France, undocumented migrants may still be excluded from critical support given that access is dependent on residence status. In Greece, some residence permits allow access to disability support whereas others will be excluded. In Germany, not all undocumented migrants with disabilities can access necessary support. Only persons with “Duldung” (temporary suspension of deportation) can access services and benefits, and the type of support is linked to the duration of their stay. After 36 months residing in Germany, undocumented migrants with severe disabilities holding a Duldung can apply for a disability card. In Belgium, undocumented workers injured in recognised labour accidents are theoretically entitled to the same rights as other workers, including disability support. However, in practice, securing compensation and benefits often takes several years, leaving workers in prolonged vulnerability.
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