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20th Session of the Committee on Enforced Disappearances
Consideration of the First Report of Mongolia

Introductory Statement
By Ambassador Munkh-Orgil Tsend, MP


Distinguished members of the Committee,
Ladies and Gentlemen,

It gives us a distinct pleasure to represent Mongolia before your Committee and we look forward to a productive and open exchange of views on my country’s first report on the implementation of the International Convention for the Protection of All Persons from Enforced Disappearance.

Let me introduce the members of the delegation:

· My name is Tsend MUNKH-ORGIL, a member of the State Great Khural (Parliament) of Mongolia, head of the delegation;
· Chagdaa KHOSBAYAR, Presiding Judge of the Chamber for Criminal cases, Supreme Court of Mongolia;
· Bataa BATTSEREN, Judge of the Supreme Court of Mongolia;
· Maksim CHINBAT, Deputy General Prosecutor of Mongolia;
· Purevjav SAINZORIG, Director of the Legal Policy Department, Ministry of Justice
· and Home Affairs of Mongolia;
· [bookmark: _GoBack]Tumurbaatar BAT-ULZII, Director of the Department of International Cooperation, Ministry of Justice and Home Affairs of Mongolia;
· Sukhee SUKHBOLD, Director of the International Law and Treaty Department, Ministry of Foreign Affairs of Mongolia;
· Battumur BATSUURI, Head of the Investigation Department, National Police Authority,  Colonel of the Police;
· Lkhamdorj NYAMDAVAA, Head of the Legal Division, National Police Authority,
Lieutenant-Colonel of the Police;
· Tseden-Sonom OCHGEREL, Head of the Legislation and Internal Affairs Division,
Agency for the Enforcement of Judicial Decisions; 
· Dalantai KHALIUN, Interpreter and
· Choijantsan NARANTUYA, Senior specialist, Department of International Cooperation, Ministry of Justice and Home Affairs of Mongolia.

As you can see, the members of the delegation represent a wide range of governmental agencies in charge of criminal justice and international law, and we are here to answer your questions and engage in a fruitful dialogue. 

At the very outset, I want to point out that the Government of Mongolia in its broadest sense (including its legislative, executive and judicial branches) takes a serious and keen interest in the fullest possible implementation of Mongolia’s obligations under international law. To take stock of the matters and to review the implementation of its multilateral international obligations, the Legal Standing Committee of the Parliament has recently created an ad hoc working group chaired by myself and comprised of members of the Parliament and over 20 leading experts from various ministries to conduct an article-by-article review of the implementation of multilateral conventions as well as recommendations of expert monitoring bodies. Our ad hoc working group was fortunate to benefit from the work on preparing the Replies to the List of Issues submitted by members of your Committee, and we hope to gain additional significant methodological expertise from the current exercise. 

Development, signing and entry into force of the Convention for the Protection of All Persons from Enforced Disappearance was an important milestone in international human rights endeavors, and Mongolia was one of the first countries to sign it when it opened for signature on 6 February 2006 in Paris. The Parliament of Mongolia has ratified the Convention on 9 October 2014.

The Constitution of Mongolia of 1992 provides a solid legal foundation to give effect to the provisions of the Convention. In its Article 16, paragraph 13 the Constitution guarantees “a right to personal liberty and safety. No one shall be searched, arrested, detained, persecuted or restricted of liberty, except on grounds and procedures prescribed by law. No one shall be subjected to torture, inhuman, cruel or degrading treatment. Whenever a person is arrested, his/her family and legal counsel shall be notified within a period of time prescribed by the law of the reasons for and grounds of such an arrest”.

A well-defined body of national law implements the above Constitutional provision.

Mongolia is also a party to all basic human rights conventions and treaties, and fully co-operates with the international human rights’ monitoring mechanisms, in particular with the UN human rights treaty bodies.

The National Human Rights Commission was established in 2001 and matured into a well-functioning mechanism of protecting human rights. Since the submission of the Report, the Parliament has adopted laws to further strengthen the Commission. Literally a few days ago the Parliament adopted a law on the legal status of human rights defenders.

Ladies and Gentlemen,

Our delegation took note of the fact that the National Human Rights Commission and other stakeholders were not consulted with in preparation of the country Report. They were however invited to comment on the draft Replies to the List of Issues, and their comments were reflected in the final document. Upon completion of our current dialogue, our delegation will submit its report and recommendations both to the executive and legislative bodies, and one of the first recommendations would be for the executive government to amend its existing procedures to prepare country reports to emphasize the mandatory nature of consultations with all stakeholders.

We also plan to recommend to the Government to make the declarations provided for in Articles 31 and 32 of the Convention.  

Ladies and Gentlemen,

With the ratification of the Convention, Mongolia has introduced a number of changes in its national laws. In order to give full effect to the Convention, the Criminal Code of Mongolia was amended in 2015 to include a new article on the crime of enforced disappearance (Article 13.4). This new provision builds on a previously existing article of the Criminal Code dealing with unlawful detention of a person.

In the process of preparing the Report and the Replies to the List of Issues, our delegation took note of the discrepancies between the wording of the Article 13.4 of the Criminal Code and Article 2 of the Convention dealing with the constituent elements of the crime of enforced disappearance. In particular, the application of paragraph 2 of Article 13.4 is limited to “officials authorized to conduct investigative activities, prosecutors, and judges”, and does not explicitly cover all government officials and their accomplices, or “agents of the state” in the language of the Convention. Although accomplices to the crime of enforced disappearance can be said to be covered by Chapter III of the Criminal Code dealing with accomplices to a crime, it may be a discrepancy serious enough for our delegation to recommend to the Government to consider rewording this article.

Article 13.4 of the Criminal Code speaks also of the “illegal detention” and “deprivation of liberty through illegal hiding of the person”. There is also a reference to the “damage and harm done to the legitimate rights and interests of others” in this article. Even though a case can and indeed was made to the effect that (A) this is a dormant provision of the Criminal Code with not a single registered case or complaint filed under this article, and (B) when read and applied against other pertinent provisions of the Criminal Code it complies with the requirements of the Convention, and (C) any deprivation of liberty followed by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person is bound to damage and harm the legitimate rights and interests of others, thus not precluding the full implementation of the Convention, our delegation intends to recommend to the Government to consider the possibility of re-drafting the article in question to bring it in full harmony with Article 2 of the Convention.

We have also noted that the widespread or systematic practice of enforced disappearance is not codified in our Criminal Code as a crime against humanity even though it is included in the definition of the crime of genocide in Chapter 29 of the Criminal Code of Mongolia.

Members of your Committee has also taken an interest in the period of statute of limitations as worded in Article 1.10 of the Criminal Code and its compatibility with Article 8(b) of the Convention. Calculation of the period of statute of limitations for the crime of enforced disappearance begins not on the day of the commencement of the crime, but on the day it ceases because the crime shall be completed or ”done” in the language of the Criminal Code on that day.  Read in conjunction with paragraph 3 of Article 1.10 of the Criminal Code dealing with the period of statute of limitations of crimes of a continuous nature, it complies in our view with the requirement of Article 8(b) of the Convention. Paragraph 3 of Article 1.10 of the Criminal Code reads as follows:

“3.	If a person intentionally commits another crime before the expiration of the date specified in paragraph 1 of this Article, then the period of statute of limitation shall be calculated anew for each new crime”.

We hope to cover other issues like the national registrar, extradition treaties and training of government officials in the course of this dialogue.

I would like to close my opening statement with these remarks, and once again we look forward to an open and frank exchange of views. 

Thank you for your attention.
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