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This briefing describes the legality of corporal punishment of children in 
Kyrgyzstan
. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary-General’s Stu
dy on Violence against Children
,
 
and
 
the 
repeated 
recommendations of 
human rights treaty monitoring bodies and during the 
UPR
, 
and 
we hope the Committee 
A
gainst Torture will:
recommend to 
Kyrgyzstan
, in the concluding observations on the 
second
 
state party report, that legislation is enacted and enforced which explicitly prohibits corporal punishment in all settings, including the home, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.
)


1 Kyrgyzstan’s report to the Committee Against Torture
1.1 In the List of Issues Prior to Reporting, the Committee notes the recommendations of the Committee on the Rights of the Child (CRC) to Kyrgyzstan to prohibit corporal punishment in the family and other settings as well as awareness raising and the promotion of positive discipline, and asks what measures have been taken to address these concerns.[footnoteRef:1] In response, the second state party report of Kyrgyzstan states that the information is set out in its third/fourth report to the CRC.[footnoteRef:2] We note that no detailed reference is given and for this reason we attach the relevant extract from the CRC report as an annex to this briefing.[footnoteRef:3] [1:  13 May 2009, CAT/C/KGZ/Q/2, List of issues prior to reporting, para. 44]  [2:  13 September 2012, CAT/C/KGZ/2, Second state party report, para. 301]  [3:  6 June 2012, CRC/C/KGZ/3-4, Third-fourth state party report, paras. 49, 72, 73 and 74] 

1.2 The information provided in the CRC report describes the nature and prevalence of corporal punishment experienced by children in Kyrgyzstan and some efforts to address it, but it makes no reference to any steps taken following the Committee’s recommendation in 2004 to ensure that legislation explicitly prohibits all corporal punishment, however light, in all settings. The report describes the adoption of the Children’s Code 2006 aimed at protecting children from “all forms of physical and psychological violence, humiliation or abuse” but it does not refer specifically to corporal punishment in this context.[footnoteRef:4] A new Children’s Code has since been adopted. [4:  6 June 2012, CRC/C/KGZ/3-4, Third-fourth state party report, para. 15] 

1.3 The deeprooted and near universal acceptance of physical punishment in childrearing means that corporal punishment, at least in some forms, is not readily perceived as a violent act. It is for this reason that laws prohibiting “all forms of violence” do not give children adequate legal protection from this form of assault and that legislation which explicitly prohibits corporal punishment must be enacted. Research by the Global Initiative indicates that recent law reform in Kyrgyzstan prohibits some but not all corporal punishment of children.

2 The legality of corporal punishment of children in Kyrgyzstan
2.1 Summary: In Kyrgyzstan, corporal punishment of children is unlawful in schools, in the penal system and in some forms of care, but it is not explicitly prohibited in the home and in other care settings.
2.2 Home (lawful): The law appears to prohibit some but not all corporal punishment in childrearing. The Code on Children 2012 includes as one of the basic principles of child protection “ensuring protection of the child from all forms of violence” (article 4, unofficial translation); it defines violence/abuse as “any action in relation to the child which violates or endangers its physical or mental development” (article 5). Article 7 states that the child has the rights to “care from parents and persons replacing them” and to “respect for his/her human dignity”. Article 16(1) states: “Every child has the right to honour and dignity, and security of the person. The state provides personal security of the child, and protects him/her from physical and mental, sexual violence, cruel, brutal, inhuman or degrading treatment….” The Code does not explicitly prohibit all corporal punishment, however light, in childrearing. The Family Code 2003 states in article 70 that “parents have no right to harm the physical and mental health of children, their moral development” and that “methods of raising children should exclude neglectful, cruel or degrading treatment, abuse or exploitation of children”, but it does not explicitly prohibit all corporal punishment, however light, in childrearing.
2.3 The Law on Social Legal Protection from Violence in the Family 2003 defines domestic violence as “any intentional act by one family member against another if this action violates the legal rights and freedoms of a family member, causing him physical and mental suffering and causing moral harm or posing a threat to the physical and personal development of a minor member of the family” and the definition of physical violence includes beating and actions which violate the honour, dignity and mental, physical and personal development of the child (article 1). But the Law does not explicitly state that violent punishment in the guise of “discipline” is prohibited. In reporting to the Committee on the Rights of the Child, the Government acknowledged the inadequacy of this Law in protecting children from violence.[footnoteRef:5] [5:  6 June 2012, CRC/C/KGZ/3-4, Third/fourth state party report, paras. 72] 

2.4 Alternative care settings (partial prohibition): Corporal punishment is unlawful in residential institutions under Regulation No. 489 “On the state children’s home (residential institutions) of the system of the Ministry of Education, Science and Culture of the Kyrgyz Republic” 1998, which does not include it as a permitted measure of discipline. In foster care and other alternative care settings, children are protected from some corporal punishment under the protection from “cruel, brutal, inhuman or degrading treatment” in article 16 of the Code on Children 2012 but there is no prohibition of all corporal punishment.
2.5 Day care (lawful): There is no explicit prohibition of corporal punishment in day care settings, though children are protected from “cruel, brutal, inhuman or degrading treatment” in article 16 of the Code on Children 2012. The Law on Preschool Education 2009 states that children in preschool education have “the right guaranteed by the state … to be protected from all forms of exploitation and actions that are harmful to their health, as well as physical and psychological abuse, humiliation of dignity” (article 18, unofficial translation), but it does not explicitly prohibit all corporal punishment.
2.6 Schools (unlawful): Corporal punishment is considered unlawful though there appears to be no explicit prohibition. The Law on Education 2003 states in article 29 that teacher shall “not apply methods of physical and moral abuse in relation to students”. The Law on the Status of the Teacher 2001 states in article 15 that the teacher shall “respect the honour and dignity of pupils”. Article 16 of the Code on Children 2012 protects children from “cruel, brutal, inhuman or degrading treatment”. 
2.7 Penal institutions (?unlawful):  Corporal punishment is considered unlawful but it is not explicitly prohibited. There is no provision for corporal punishment among the permitted disciplinary measures in the Criminal and Executive Code 1999 (articles 39-15 and 87), but the Law on Bodies and Organisation of Criminal and Executive (Penitentiary) System 2003 states in article 28 that staff may use physical force if nonviolent methods are ineffective. Article 16 of the Code on Children 2012 protects children from “cruel, brutal, inhuman or degrading treatment”.
2.8 Sentence for crime (unlawful): Corporal punishment is not among permitted sentences for offenders under 18 in article 78 of the Criminal Code 1997. The Code on Children 2012 includes among the principles underpinning juvenile justice “prohibition and prevention of all forms of violence in case of administration of law concerning children in conflict with the law” and “prohibition of torture, cruel, inhuman or humiliating treatment or punishment of the minor” (article 90).
2.9 The cases of crimes committed by children are often heard in aksakal (traditional village) courts. Corporal punishment is not included in the measures available to these courts under articles 28 and 29 of the Law on Courts of Aksalals 2002; article 28 also states that the court has no right to impose punishments degrading to human dignity.

3 Recommendations by human rights treaty bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child has twice expressed concern at corporal punishment of children in Kyrgyzstan and recommended that it be prohibited in the home and all other settings – in concluding observations on the state party’s initial report in 2000[footnoteRef:6] and on the second report in 2004.[footnoteRef:7] [6:  9 August 2000, CRC/C/15/Add.127, Concluding observations on initial report, paras. 33, 34, 39 and 40]  [7:  3 November 2004, CRC/C/15/Add.244, Concluding observations on second report, paras. 37, 38, 43, 44, 45 and 46] 

3.2 HRC: In 2000, the Human Rights Committee stated that corporal punishment of children must be prohibited in Kyrgyzstan.[footnoteRef:8] [8:  24 July 2000, CCPR/CO/69/KGZ, Concluding observations on initial report, para. 19] 

3.3 UPR: Kyrgyzstan was reviewed in 2010. The Government accepted the recommendation to “ensure the full legal protection of the freedom of children from physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including corporal punishment in any setting, and take further practical measures to stem the occurrence of violence against children (Sweden)”.[footnoteRef:9] [9:  16 June 2010, A/HRC/15/2, Report of the working group, paras. 76(56) and 76(57)] 
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Annex: Extract on corporal punishment from Kyrgyzstan’s third/fourth state party report to the Committee on the Rights of the Child[footnoteRef:10] [10:  6 June 2012, CRC/C/KGZ/3-4, Third-fourth state party report, paras. 49, 72, 73 and 74] 


“The Constitution provides that no one may be subjected to torture, ill-treatment or degrading inhuman punishment. In 2003 amendments were made to article 305-1 of the Criminal Code regarding torture and penalties introduced for crimes of this kind committed by public officials or by another person acting with their knowledge or at their behest. Cruelty towards children (beating and torture) is prosecutable and punishable under the country’s criminal law. Other forms of cruelty towards children entail disciplinary liability for those responsible.
“Act No. 62 of 25 March 2003 on social and legal protection against domestic violence makes no specific mention of violence committed against children, nor stipulates any special norms of responsibility. According to NGOs, in most institutions for children deprived of a family environment ill-treatment and punishment are common and many children suffer from neglect and a lack of medical care. Of particular concern is the prevalence of arbitrary punishment, many forms of which are cruel and degrading (punching, stick-beating, cleaning toilets for long periods, cleaning floors for a week, standing on one leg in the corner with arms raised, spending nights in rooms occupied by older children, food deprivation, unjustifiable institutionalization in psychiatric hospitals or deprivation of freedom for bad behaviour). A child may be punished by a care worker, the director or other staff members. Collective punishment is also used. An entire class may be punished for a misdemeanour committed by a single child. Children in formal care say that punishment is often occasioned by not agreeing with a care worker’s opinion or actions. A child has no real opportunity to complain about unjust and degrading punishment. There are no practical or legal procedures for challenging the actions of institution employees. Neglect for the health of children deprived of a family environment is also classifiable as a form of cruelty, whose consequences are the prolonged suffering of children, a change in the quality of their lives and even death. Child neglect is widespread; children’s dental care, for example, is virtually non-existent. A child with an aching tooth is given painkillers for a protracted period until the toothache stops. Children requiring surgery or hospital treatment rarely receive it, and, if they do, it is only when a child is in imminent danger of dying. Institutions have no child rehabilitation programmes and children suffering from urinary incontinence, for example, do not receive the medical and psychological care they require, alienating them from both other children and staff.
“Pursuant to the recommendations of the Committee with regard to the ill-treatment of children and the lack of care (para. 284), including corporal punishment in the family, schools and childcare institutions, (para. 286), public prosecution offices carry out checks and also take preventive and corrective action. Thus, over a ten-month period in 2009 17 cases of violence against children were uncovered that lead to seven corrective action orders, two cautions and the instigation of two administrative actions, as a result of which ten people were subject to disciplinary proceedings and one person held administratively liable, eight criminal actions were instigated and three petitions filed to terminate the parental rights of parents accused of violence against their children. Teacher-pupil violence recently came under the public spotlight after the procurator’s office in the town of Mailuu‑Suu launched criminal proceedings under article 161 (‘failure to perform one’s educational duties to minors’) and 234 (‘hooliganism’) of the Criminal Code against a teacher at Secondary School No. 5 for beating a pupil in the ninth grade. The teacher was convicted by Mailuu-Suu municipal court.
[bookmark: _GoBack]“A 2009 UNICEF survey on domestic violence against children showed that a large number of children are subjected to emotional, psychological and physical abuse from parents, brothers, sisters and other relatives. Also, children in rural areas and large families are more likely to suffer violence and there is a strong tendency not to speak out against domestic violence. Often adults and children alike do not associate abuse with violence and hush up instances of cruel treatment. It is noteworthy that society too takes an inappropriate view of domestic abuse, while parental violence is regarded as a matter for the family alone and/or a means of education. Parents and children canvassed in the survey considered violence against children to be a way of educating them. Out of 2,132 children aged 10-17, 72.7 per cent said they had suffered domestic abuse and/or neglect. In particular, 51 per cent noted that they had been subjected to crude verbal abuse, 38.7 per cent had experienced psychological abuse, 36.6 per cent physical violence and 1.6 per cent sexual abuse. The country has no mechanisms for uncovering cases of violence or for preventing them. The considerable difficulties in this area are due to the shortage of care agency staff, as well as to stereotypical attitudes in society towards violence against children, which is viewed as an important part of education and committed solely with the child’s interests in mind.”
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