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Introduction 

Resource Centre for People with Mental Disability “ZELDA” (hereinafter – RC ZELDA) is a civil society organization based in Latvia promoting de-institutionalisation and the development of community based mental health and social care services for people with mental disabilities (people with intellectual disabilities and people with psycho-social disabilities) through research, monitoring of observance of human rights, legal advocacy, strategic litigation and activities informing and educating the public. 
Several persons with psychosocial disabilities are between individual members of our association; as well twenty persons with intellectual and/or psychosocial disabilities are members of RC ZELDA Consultative Council acting in the role of consultants of our association. 
Primary area and overall target of our work is human rights’ protection of people with psychosocial disabilities, as well people with intellectual disabilities, who continue to be one of the most vulnerable groups in Latvia.  RC ZELDA has ten years’ experience in researching and monitoring human rights, and co-operating with government to harmonize national laws and regulations with international human rights standards in the field of mental disability law and advocacy. 
Additionally to research and training activities RC ZELDA is the only NGO in Latvia providing service of supported decision making – currently direct support on a regular basis is provided to 28 persons. We are also the only NGO in Latvia providing free legal aid to people with intellectual disability and/or psychosocial disability and their families. Our organization provides roughly 1200 legal consultations (in around 200 cases) to around 150 persons per year. Majority of persons who receive our assistance are persons with intellectual and /or psychosocial disabilities. Thus all our statements on human rights problems have been based on information we receive from persons with intellectual disabilities and /or persons with psychosocial disabilities. Mainly people have been asking for legal advice in areas related to: independent living and inclusion in society (including the right to leave the institution, the access to municipal community-based services and the quality of services); legal capacity; the right to private life and access to justice.
At the European level RC ZELDA is a member of the European Coalition for Community Living and a member of European Union’s Fundamental Rights Agency’s NGO platform. At the national level RC ZELDA is a member of the Welfare ministry’s National Board for Disability Affairs – consultative body whose task is the creation and implementation of integration policy concerning people with disability.  
Contact information:
Director: Ieva Leimane-Veldmeijere
e-mail: ieva@zelda.org.lv; zelda@zelda.org.lv 
address: Marupes treet 4-31, LV-1002, Riga, Latvia

phone: +37167442828
home page: http://www.zelda.org.lv/en 

Article 5: non-discrimination
The Constitution of the Republic of Latvia provides that all people are equal and rights are implemented without any discrimination. Further clarification of the principle is provided in different normative acts, however there is no single law on prohibition of discrimination and obligation to provide reasonable accommodation. 

On general level discrimination is prohibited in all fields of life. Unfortunately, people with disabilities and especially with mental disabilities are not fully protected and they face more restrictions than others. 
1) Hate speech
According to Criminal Law of the Republic of Latvia, hate speech is prohibited also against people with disabilities. In order to invoke criminal liability, person must endure substantial harm to his/her material rights or significant danger is created to his/her interests protected by law. 
  It is further clarified what can be understood by substantial harm in field of preservation of the forest environment. However, there is no clarification and guidance for law enforcement officials on how to treat human rights violations where material interests are involved. If hate speech occurs, then person is punished in accordance with Administrative Violations Code and is classified as hooliganism. 
2) Reasonable accommodations
People with mental disabilities and especially people with intellectual disabilities are excluded from society because of lack of reasonable accommodations. One of those issues is connected to lack of reasonable accommodations in field of transportation which is absolutely vital for life in community. 
If a person has a certain physical disability, which is included in the Cabinet of Ministers regulations
, he/she may receive compensation for using private car and/or can have specially adapted car for his/her needs.  However, if person doesn’t have any physical disability, but he/she cannot use public transport because of psychosocial or intellectual disability, compensation is not provided. Application of reasonable accommodations is impossible as evaluation is not based in individual assessment of needs of the person but rather on existence of one of the disabilities mentioned in the closed list of physical disabilities. Thus persons who cannot use public transport because of their mental disability, are in fact excluded from support services and placed in worst conditions than people with physical disabilities or people without disabilities. 
Suggestions for list of issues:

· How many cases of hate speech have been initiated based on violation against people with disabilities? What are the outcomes of those cases?

· What reasonable accommodations there are in place if the person cannot use public transport because of his/her mental disability? 
Article 10: Right to life
Article 93 of the Constitution of the Republic of Latvia provides that right to life is protected by law. The Criminal Law provides criminal liability for violation of right to life. If the crime has occurred or police has suspicions on possible crime, criminal procedure can be initiated for further investigation.
On several occasions RC ZELDA has encountered that death at long-term institutions for people with mental disabilities are rarely investigated, attributing death to natural causes. Criminal procedure is made impossible, firstly, because these incidents are not reported to the police
, and secondly, because persons who are placed in institutions have lost all contact to their relatives or do not have any relatives. Thus access to justice, especially in cases of right to life, is very problematic which creates room for abuses and atmosphere of impunity. 
Each year Ministry of Welfare publishes statistics on long-term social care institutions for children and adults. According to the published information there is steady increase of number of death at the long-term social care institutions.
 This is especially troubling keeping in mind findings of the Ombudsman of the Republic of Latvia, according to which overmedication of clients of long-term institutions are a regular practice. 

[image: image2.png]Number of people who have died in
institutions

ﬁ _ H i I

2010 2011 2012 2013 2014 2015





Persons who are placed in long-term social care institutions are in a vulnerable position and the authorities are under a positive duty to protect them. Thus effective protection should be provided were decision making power on submission of report of death to the police, is made by independent institution. Although Ministry of Welfare has a special department for monitoring social services there are only 9 people who are responsible for controlling quality of all social services in Latvia – institutions and community-based services.
Suggestions for list of issues:

· Whether and how cases of death of persons placed in long-term social care institutions are reported and investigated?

· What protection mechanisms are available to people who do not have any relatives?  Specifically what protection mechanisms are available to those persons who don’t communicate verbally? 

· Please provide statistics on how many cases have been reported to the police on cases of death at the long-term social care institutions. Whether and how many criminal procedure cases have been initiated and what are the outcomes?

· What is the workload of the Ministry of Welfare Department of Methodical Guidance and Control Department? How many complaints they have received on death of persons at long-term social care institutions? What are the outcomes of those cases?
Article 12: Equal recognition before the law
The advocacy carried out by RC ZELDA was one of stimulus of legal capacity laws’ reform in Latvia, since the reform was started due to the judgement (case prepared by RC ZELDA on behalf of person with intellectual disability) of the Constitutional Court of Latvia
.

On 1 January 2013 new regulation on legal capacity entered into force that abolished plenary guardianship and introduced partial legal capacity restrictions where only material rights could be restricted. Thus the court can no longer restrict an individual's personal non-material rights and individual’s right to represent him/herself before authorities and in court. Also such rights as right to vote, right to marry, right to make decisions on children, right to make decisions related to medical treatment etc. cannot be restricted under any conditions.
New regulation provides that:

· Temporary guardian can be appointed for the person for period not exceeding two years. Under this regulation legal capacity is not restricted;

· Person’s legal capacity may be restricted. 

· Restrictions may relate only to personal material rights (for example, issues related to property, finances, establishment of enterprises, signing of contracts etc.). Personal non-material rights (for example, right to found a family, right to choose ones place of residence, rights to vote etc.), i.e., rights that can be realized only by the person him/herself, cannot be restricted in any way.

· Three levels of restrictions can be applied:
1) Person has a right to make decision in certain areas of material rights (for example, person receives and spends certain amount of money per month);
2) Shared decision making – person has to make a decisions together with the guardian. 
3) Substituted decision making – guardian has no duty to consult with the person.

· Any person may issue advanced directives where he/she has to specify situations under which authorization becomes effective and who is the authorized person. The authorization has to be issued in cooperation with public notary.

Nonetheless the new regulation is still not fully compliant with Article 12 of the UN CRPD, as full-fledged alternatives to the restriction of legal capacity were not included in the law. 

Since 1 January 2013, when new regulation on legal capacity entered into force, RC ZELDA has encountered several problems with the new regulation. From publically available concluding parts of the judgements on legal capacity it can be concluded that even though regulation is in force for more than four years, still neither the courts, nor the prosecutors, nor the Orphan’s courts have proper understanding of the new regulation, i.e., what restrictions are permissible and compatible with human rights. From the case law it can be deduced that courts most often apply restriction on such rights as:

· making and receiving of payments;

· conclusion of deals;

· right to acquire and dispose of the property.

The same limitations are mentioned in the law in the exact same wording. Thus basically it could be deduced that court applies very broad limitations in order not to miss anything and cover all the possible situations. Nonetheless the aim of the law was to provide freedom to place such limitations that are absolutely necessary in particular circumstances and are based on the proofs submitted by the applicant, prosecutor and orphan’s court. The court has a right to request also other proofs if necessary, nonetheless this right is used only seldom. 

There have been also several legal capacity restrictions that are contrary to the law, but courts still apply them: 

· representation in state and municipal institutions;

· right to make decisions on medical treatment;

· right to choose profession and entrepreneurship;

· right to apply for social services;

· right to receive and make decision on disability or old age pension;

· right to choose place of residence;

· right to communicate with other persons;
· right to send and receive letters.

In practice courts usually apply substituted decision making, without even considering that person might make certain decisions by him/herself or that there might be also possible shared decision making. In many cases no arguments on particular level of restrictions is provided and courts by default rewrite the application. This raises the questions whether courts have enough understanding of rights of persons with intellectual and/ or psychosocial disabilities and whether alternative mechanisms exist that could be used in particular situations.

Shortages of currently available alternative mechanisms, prescribed by the law

a) Powers of attorney or lasting powers of attorney

In order to issue powers of attorney or lasting powers of attorney requires a clear expression of will i.e. it is not sufficient to merely issue a power of attorney and set its scope, rather the public notary (orphans’ court) must receive a clear indication that the person understands the content of the power of attorney and its consequences. If the public notary (orphans’ court) is not satisfied by the expression of will, they have the right to not issue the power of attorney. Therefore this concrete mechanism is not available to persons who cannot express their will in a manner pursuant to the law and the only other available option for them is the limitation of legal capacity.

b) Application of temporary guardianship

The application of temporary guardianship is limited not only by time but also in relation to the nature of the disorder, i.e., temporary guardian may be appointed for a term not exceeding two years and the disorder is temporary. Thus this mechanism is not applicable if representation is needed for more than two years and disability is permanent. Therefore this is not an alternative to be used before determining legal capacity restrictions, because the end result arises from the simple fact that the timeframe stipulated by a court or the law has expired rather than whether or not the specific mechanism has been effective.

Suggestions for List of Issues:
· Please provide information if government has evaluated the implementation of the new regulation?? If yes – Were there implementation problems or legislative gaps established? Are there further plans for improvement of law and/or implementation?
· The new regulation still is not fully compliant with Article 12 CRPD.  Are there any plans to include in law more alternatives to restricting legal capacity, such as support person in decision making; power of attorney issued by the court; advance directives in the field of mental health care, etc.?
Article 13: Access to justice
Article 92 of the Constitution of the Republic of Latvia provides that everyone has an access to justice. However for people with mental disabilities and especially people with intellectual disabilities have very limited access to justice. 

State provided legal assistance is available in limited number cases and for limited amount. Firstly, free of charge legal assistance is provided only to those who have status of poor or needy person. Secondly, amount of legal assistance is limited to civil and criminal cases. Person has no access to legal assistance in administrative cases where there is dispute between state or municipal institution, from one side, and natural person on the other side. If person has an intellectual disability, he/she will have considerable difficulties in understanding provided response of state or municipal institutions and available protection mechanisms, because easy-to-read language is used very rarely. Additionally there are no support mechanisms that persons could use in these cases, except for pro bono legal assistance provided by NGOs.

Even if the person receives legal assistance, sworn advocates refuse to work with people with mental disabilities, stressing that they are dangerous for society and unpredictable. For example, although in cases of application of compulsory measure of medical nature or in cases of involuntary placement of person in psychiatric hospital, sworn advocates should represent rights and interests of person, this is done very rarely and sworn advocates are representing the “interests of society”. 

Suggestions for List of Issues:

· What support mechanisms are available to people with mental disabilities to exercise right to access to justice? Specifically what support mechanisms are available in administrative procedures? 

· Whether sworn advocates and lawyers are educated on issues of rights of persons with disabilities and specifically rights of persons with mental disabilities? What is included in such education?
Article 14: Liberty and security of the person
In Latvia persons can be placed in long-term social care institutions (hereinafter - Institutions) only with their free consent. There is no procedure on how to provide this service on compulsory or involuntary basis. However part of persons that are placed in long-terms social care institutions face serious difficulties in relation to their rights to freedom and security. 

According to the information provided by to RC ZELDA by persons who live in Institution, all residents are divided in three categories – red, yellow and green. Codes are displayed on residents’ file. This also represents different regimes of freedom of movement:

· Green group – are allowed to leave institution without supervision;

· Yellow group – are allowed to leave institution with supervision;

· Red group – are not allowed to leave institution without special permission.

According to complaints we received from people living in institutions three main reasons for restrictions are: 

1) Punishment (in situations when conflict between resident and staff arise);
2) Legal capacity restrictions (even since the new regulation is into force, we receive information that persons with restricted legal capacity are not allowed to leave territory of Institution, unless guardian has given special permission);
3) Medical indications (e.g. in case person has severe intellectual disability or dementia, he/she cannot leave institution without supervision; or quarantine during flu season – during this time for several months residents are not allowed to leave Institution and relatives are not allowed to make any visits). 
Restrictions of movement are based on Article 31 of the Law on Social Services and Social Assistance providing that the head of the long-term social care institution or his/her authorized person may take a decision on necessity to restrict person’s freedom of movement. 
Suggestions for List of Issues:

· Is there statistical data available on number of persons living in institutions for whom freedom of movement have been limited? 

· What are assessment criteria for deciding to restrict person’s freedom of movement?
· For how long period of time restriction of movement can be placed?

· Where person can appeal decision to restrict his freedom of movement? And how many times appeals proceedings have been used?
· Is this regulation and how applies to persons with restricted legal capacity, residing in institutions?
· Several institutions have installed 24 hour video surveillance – could you provide more information on number of institutions using 24 hour video surveillance on their premises and what data protection is put in place in order to ensure that unauthorized persons cannot access information.

Article 15: Freedom from torture or cruel, inhuman or degrading treatment or punishment
Article 95 of the Constitution of the Republic of Latvia provides prohibition of torture or cruel, inhuman or degrading treatment or punishment. This implies also necessity to carry out investigation in cases of possible violation not just from part of employees of state or municipal institutions but also in case of violations among natural persons. 

On several occasions RC ZELDA has encountered problems with initiating criminal procedure if the person who has suffered from violence cannot verbally communicate because of his/her mental disability. Police officers and psychologists argue that they do not have necessary skills to interrogate person who does not communicate verbally.  For example, in one case a boy was sexually abused in school, but because he could not verbally affirm the incident or give any other evidences, the case was dismissed. 

However it must be stressed that Latvia has introduced status of specially protected person in criminal procedure. It is attributed only to victims of the crime. This gives possibility to reduce number of interrogations and consider special needs of the person. It also provides possibility to invite confident of the person to participate in interrogations and other procedures. 

Suggestions for List of Issues:

· What protection mechanisms there are in place for people with mental disabilities who do not communicate verbally?

· How can they report possible abuse and how many cases there are initiated?
Article 19: Living independently and being included in the community
In forthcoming years (by 2023) according to the Deinstitutionalization Action Plan Latvia plans to carry out de-institutionalization activities in order to close down 3 institutions, to return to community all children living in institutions; 700 adults- persons with mental disabilities and to develop community based services for around 1400 persons, currently already living in community. There has been a lot of resistance from the relevant stakeholders (Parliament, local municipalities, mental health care specialists, staff of institutions and general public) against the very idea and planned process of deinstitutionalization. Moreover several municipalities (including capital city of Latvia – Riga) have refused to participate in the deinstitutionalization process. 
There is lack of qualitative community based social and mental health services for persons with intellectual and psychosocial disabilities. The system of out-patient and community-based psychiatric services is underdeveloped. This is especially important in relation to the deinstitutionalisation project as more and more persons will need assistance from out-patient psychiatrists and psychologists.
Although there are several community based group homes in Latvia, they are more like small institutions rather than community-based services. In most part of group homes there are at least 10 residents (some group homes have even as many as 27 residents). In several cases this social service is used more like institution, e.g. group home residents are under constant surveillance as they need to report their whereabouts and in some group homes there is even video surveillance installed in premises.
In order to apply for social services, the person must meet certain criteria, e.g. person needs to prove that his/her previous place of residence was in a specific municipality. Moreover social services are not adapted to the needs of the person, but person has to adjust to criteria of social services. As a result of that persons with intellectual or psychosocial disabilities are usually blamed for lack of motivation, lack of understanding of their illness or disability and lack of progress. Even if persons are entitled either to some specific municipal social services or social housing, they are registered in a queue. This is true for day-care centres, group homes, family assistants etc. Nonetheless it has to be stressed that person needs community-based social services at the time of application and not after several years when they might reach their turn.
Suggestions for List of Issues:

- What were reasons for municipalities to refuse to participate in deinstitutionalization project? How persons with disability from non-participating municipalities will be able to access community based services on an equal basis with others?

- If there are plan to develop out-patient and community-based psychiatric services, taking into account forthcoming deinstitutionalization process?
- Currently Latvia has planned to close down only 3 institutions and to return to community only 700 adults (persons with intellectual or psychosocial disabilities). If and when is it planned to close down all the long term social care institutions for adults?
Article 22: right to privacy
According to Article 96 of the Constitution of the Republic of Latvia, each person has a right to protection of his/her private life, home and correspondence. The right to privacy and family is especially difficult to implement if the person lives in long-term social care institution. On several occasions RC ZELDA has received complaints on sexual violence in institutions and lack of investigation in those cases. 

Numerous people who live in long-term social care institutions have informed RC ZELDA of lack of privacy in institutions, i.e., private property of persons is stolen and no investigation is carried out, there is constant risk of physical and/or sexual violence from other people (especially during nights), personnel of the institutions is very well informed of the cases but no investigation is carried out. Ministry of Welfare has asserted that there are clear instructions that have to be observed in these cases, i.e., personnel has to inform the head of the institution who in turn informs the police.  
Nonetheless from the cases brought to RC ZELDA and informal conversations with employees of long-term social care institutions it is clear that sexual violence occurs regularly and employees have no clear guidelines how to react on these incidents. Mostly problems occur because personnel and clients do not have necessary knowledge on how to build relationships and what behaviour is socially acceptable and what is not.
People who are married in institutions are forced to live separately and right to family life is not respected. For example, one of the persons is transferred to another institution, but the spouse is forced to stay in the previous place because there is no place in the new institution. Thus the spouse has to wait in line at the registry for a possibility to move to another institution or find other solutions. It is regularly suggested that spouses can visit one another on regular basis and it is not considered to be a violation. The same problem exists if one of the persons is transferred from institution to community-based service, but the spouses come from different municipalities. In such cases bureaucracy and established regulations are more important that right to family life. 

Suggestions for list of issues:

· How cases of sexual violence are reported and investigated? How many cases have been reported so far and what are the outcomes? 

· How right to privacy is protected in long-term social care institutions?

Article 23: Respect for the home and the family
According to Article 96 and Article 110 of the Constitution of the Republic of Latvia right to family life is protected against unlawful interference and has a right to special support.  In 2014 the Ombudsman carried out survey of inhabitants of the Republic of Latvia on rights of persons with disabilities.
 One of the questions concerned rights of persons with mental disabilities to have a family and children. Almost 80 per cent of people responded that people with mental disabilities should not have children.

There are almost no support services for parents with mental disabilities and thus they are regularly deprived of their parental rights and separated from children. There are only few places were pregnant women or mothers with mental disabilities can find a refuge, assistance and necessary support. However these services are available only to very small number of people and only until baby has reached 6 months of age. Afterwards the mother is expected to return to her previous place of residence.
 In most cases no further support is provided. 

Only small number of municipalities provide services for mothers with mental disability, however they are limited in time and amount. No statistics is available on how many people with mental disabilities have children and what happens to children, if parents are placed in hospital for treatment.
 There are no support groups for parents with mental disabilities and their children. Thus they are basically left on their own. Parents with mental disabilities tend to hide from society and do not turn for assistance, because they are afraid of legal consequences. 

Suggestions for list of issues:

· What are the criteria that are evaluated in deciding whether parent who has a mental disability can take care of his/her children?

· What support and assistance mechanisms are available for pregnant women?
· What support mechanisms there are for parents with mental disabilities and their children?
� Article 23 of the Law “On the Procedures for he Coming into Force and Application of the Criminal Law”, entered into force on 15 October 1998 - http://vvc.gov.lv/export/sites/default/docs/LRTA/Likumi/Coming_into_Force_of_the_Criminal_Law.pdf


� Cabinet of Ministers Regulations no. 805 adopted on 23 December 2014 “regulations Regarding the Criteria, Time Periods and Procedures Determining Predictable Disability, Disability, and the Loss of Ability to Work” Annex no. 9 - http://vvc.gov.lv/export/sites/default/docs/LRTA/MK_Noteikumi/Cab._Reg._No._805_-_Loss_of_Ability_to_Work.pdf


� Currently European Court of Human Rights is reviewing a case of death of the person at long-term institution. The Applicant considers that death occurred because of severe malnutrition and lack of medical assistance. Case of Dumpe v. Latvia, European Court of Human Rights, application no. 71506/13 - � HYPERLINK "http://hudoc.echr.coe.int/eng?i=001-159734" �http://hudoc.echr.coe.int/eng?i=001-159734� 


� This includes people who are placed in state and municipal long-term social care institutions. This statistics include also elderly people.


� “Report of the Ombudsman on State run long-term social care institutions for adults with mental disabilities”, 15 February 2013, p. 13 - � HYPERLINK "http://www.tiesibsargs.lv/uploads/content/legacy/Zinojums%20par%20VSAC%20-%20kopsavilkums_gala.pdf" �http://www.tiesibsargs.lv/uploads/content/legacy/Zinojums%20par%20VSAC%20-%20kopsavilkums_gala.pdf� 


� 27 December 2010 Judgment of the Constitutional Court no.2010-38-01, para. 10 - � HYPERLINK "http://www.satv.tiesa.gov.lv/wp-content/uploads/2010/04/2010-38-01_Spriedums_ENG.pdf" �http://www.satv.tiesa.gov.lv/wp-content/uploads/2010/04/2010-38-01_Spriedums_ENG.pdf�


� “Survey of the inhabitants of the Republic of Latvia on rights of persons with disabilities”, 2014, pp. 36-37 and p. 64 - � HYPERLINK "http://www.tiesibsargs.lv/uploads/content/legacy/ANO_invaliditates_konvencija_Latvijas_iedzivotaju_aptauja_2014_pielikums_3.pdf" �http://www.tiesibsargs.lv/uploads/content/legacy/ANO_invaliditates_konvencija_Latvijas_iedzivotaju_aptauja_2014_pielikums_3.pdf� 


� Families with children are forced also live in group homes because of lack of services. 


� See for example research of the RC ZELDA “Right to Family Life for Persons with Mental Disabilities” - � HYPERLINK "http://zelda.org.lv/wp-content/uploads/Research_ENG_parents-with-MD.pdf" �http://zelda.org.lv/wp-content/uploads/Research_ENG_parents-with-MD.pdf�. When municipalities were asked to give a number of families where one or both parents have a mental disability, information was very vague. 





