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(a) About the Global Initiative to End All Corporal Punishment of Children
1. The Global Initiative (www.endcorporalpunishment.org) promotes universal prohibition and elimination of corporal punishment in fulfilment of states’ obligations under the UN Convention on the Rights of the Child and other international treaties. Our aims are supported by UNICEF, UNESCO, human rights institutions and international and national NGOs. Since 2002, the Global Initiative has regularly briefed the Committee on the Rights of the Child on this issue, and since 2004 has similarly briefed the Committee Against Torture, the Committee on the Elimination of Discrimination Against Women, the Committee on Economic, Social and Cultural Rights, the Human Rights Committee and the Human Rights Council; we have briefed the Committee on the Rights of Persons with Disabilities since the beginning of its work.

(b) Summary
2. Corporal punishment of children in Japan is unlawful in schools and as a sentence for a crime, but it is not yet fully prohibited in the home, in alternative care and day care settings and in penal institutions, in violation of the fundamental right of all children to protection from corporal punishment and other cruel or degrading forms of punishment.
3. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the jurisprudence of the UN treaty bodies, the emphasis on eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the importance of the issue to achieving target 16.2 on ending violence against children in the 2030 Sustainable Development Goals, we hope the Committee on the Rights of Persons with Disabilities will:
· include the issue of corporal punishment in its List of Issues for Japan, in particular asking: “what steps are being taken to ensure that legislation clearly and explicitly prohibit all forms of corporal punishment of children, however light, in all settings?”
· recommend to the Government of Japan, in the Committee’s concluding observations on the initial report, that “an explicit prohibition of all corporal punishment of children, however light and in all settings including the home, is enacted as a matter of priority and that measures are put in place to ensure the law is properly implemented”.



(c) Detailed briefing
The right of children with disabilities not to be subjected to corporal punishment
4. The Convention on the Rights of Persons with Disabilities confirms that children with disabilities should enjoy all human rights and fundamental freedoms on an equal basis with other children (art. 7). The Convention also states that all persons have the rights to freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15), to freedom from exploitation, violence and abuse within and outside the home (art. 16) and to respect for their physical and mental integrity (art. 17). The jurisprudence of treaty monitoring bodies, led by the Committee on the Rights of the Child monitoring the Convention on the Rights of the Child, is clear that these rights put an obligation on states parties to prohibit and eliminate all corporal punishment of children, including within the family. Despite this obligation, Japan’s initial state report does not address corporal punishment of children.
5. As confirmed in the UN Secretary General’s Study on Violence against Children, children with disabilities are particularly vulnerable to violence, including corporal punishment, and corporal punishment is a significant cause of impairment among children.[footnoteRef:1] Yet the obligation to prohibit corporal punishment is frequently ignored or evaded by governments. The near universal acceptance of violence in childrearing together with deeply held views that parents and other adults have a “right” to physically punish children can challenge efforts to achieve prohibition. It also means that corporal punishment – at least to some degree – is not readily perceived as violence in the same way as, for example, sexual and other socially unacceptable forms of violence. [1:  Pinheiro, P. S. (2006), World Report on Violence against Children, Geneva: United Nations. See also Krug E. G. et al (eds) (2002), World Report on Violence and Health, Geneva: World Health Organisation] 

6. The 2030 Sustainable Development Goals include target 16.2 on ending all forms of violence against children. Violent punishment is the most common form of violence against children: ending it through the adoption and implementation of legislation prohibiting it in all settings including the home is critical. 

The legality of corporal punishment of children with disabilities in Japan
7. In Japan, corporal punishment of children is unlawful in schools and as a sentence for a crime but it is still lawful in the home, alternative care and day care settings and penal institutions.
[bookmark: OLE_LINK52][bookmark: OLE_LINK53]8. Corporal punishment is lawful in the home, though it is prohibited in Kawasaki City by local ordinance. According to article 820 of the Civil Code, “a person who exercises parental authority holds the right and bears the duty on care and education for the children’s interests” (unofficial translation). Article 822 of the Civil Code, as amended in 2011, states (unofficial translation): “A person who exercises parental authority can discipline the child within limits for the purpose of supervision, care and education….” 
9. Amendments adopted in June 2019 amended article 14(1) of the Child Abuse Prevention Law 2000 to state (unofficial translation): “A person who exercises parental authority over a child shall not discipline the child by inflicting corporal punishment upon him/her or by taking other forms of action that go beyond the scope necessary for the care and education of the child, stipulated in the provision of Article 820 of the Civil Code, and shall give due consideration to appropriate exercise of parental authority over the child.” The amendments will come into force in April 2020. Previously, article 14(1) of the Child Abuse Prevention Law 2000 stated: “Those who exercise parental authority shall not discipline the child beyond the scope required for care and education pursuant to the provisions of Article 820 of the Civil Code and shall take into consideration the proper exercise of parental authority over the child” (unofficial translation). Article 14(2) states “Persons with parental authority cannot escape criminal punishment for the crimes of violence, injury or other crimes of abuse committed against the children simply because they have been entrusted to their parental authority.” In 2011 and again in 2012, the Government had declared that this Act obliges parents “to exercise such authority in a proper manner that will not constitute child abuse” and that the Penal Code punishes “exercise of disciplinary rights over a child [which] exceeds reasonable current social standards”.[footnoteRef:2]  [2:  6 August 2012, A/HRC/WG.6/14/JPN/1, National report to the UPR, paras. 50 and 51; see also 15 September 2011, CAT/C/JPN/2, Second state party report, para. 280] 

10. During debates on the Bill amending the Child Abuse Prevention Law 2000 and the Child Welfare Act 1947, the Government has stated that corporal punishment would not be allowed on any occasion.[footnoteRef:3] However, there is no definition of “corporal punishment” within the amendments and the phrasing of article 14(1) of the Child Abuse Prevention Law 2000 as amended could be interpreted as limiting the prohibition to forms of corporal punishment “that go beyond the scope necessary for the care and education of the child”, which may not include ‘lighter’ forms of corporal punishment. In addition, the Government said during debates that the amendments did not encompass all forms of non-physical forms of punishment, including psychological punishment, as “significantly violent language” (unofficial translation) was already prohibited under article 2 of the Child Abuse Prevention Law 2000.[footnoteRef:4]  [3:  Statement by Prime Minister Abe, 10 May 2019]  [4:  Statement by the Ministry of Health, Labour and Welfare, 18 June 2019] 

11. A Supplementary Resolution was adopted alongside the amendments which states that the Ministry of Health, Labour and Welfare will develop guidelines including concrete examples of the prohibited behaviours and referring to the UN Convention on the Rights of the Child. It is unclear whether all forms of corporal punishment, however light, will be covered by these guidelines. Concerns have also been raised that the scope of the prohibition is too narrow and would not necessarily apply to all settings, including care settings. We are seeking clarification on these points. The Resolution further commits the Government to raise awareness of the harmful effects of corporal punishment to the general public and provide parents with information and support on alternative methods of discipline. The Government has declared that the current right to discipline under the Civil Code would be reviewed within two years of the amendments coming into force, with the discussion starting immediately. 
12. Article 1 of the Child Welfare Act 1947 states that all citizens shall endeavour to ensure that children are “brought up in good mental and physical health” and that they shall “be kindly treated”. Article 34 lists a number of prohibited acts against children. But the Act does not prohibit all corporal punishment of children. Although the inclusion of prohibition in amendments to the Act had been discussed in 2015-2016, during the debate the Government argued against prohibition on the basis that the current legislation provided for sufficient protection. As a result, the amendments enacted in 2016 did not prohibit all corporal punishment. After the adoption of the amendment, the Ministry of Health, Labour and Welfare published a brochure for the prevention of corporal punishment in accordance with a supplementary resolution adopted by Parliament at the same time as the amendments.[footnoteRef:5] The Government reported in 2018 that “abusive” corporal punishment was explicitly prohibited[footnoteRef:6] but as stated above, there is no explicit prohibition of all corporal punishment, however light. [5:  October 2017, Alternative report of the Committee for NGO Reporting on the CRC on the fourth/fifth report, para. V1]  [6:  4 December 2018, CRC/C/JPN/Q/4-5/Add.1, Reply to list of issues, para. 25 ] 

13. Although the Government accepted the recommendations to prohibit all corporal punishment made during the Universal Periodic Reviews of Japan in 2008[footnoteRef:7] and in 2012,[footnoteRef:8] it denied that the legal “right to discipline” allowed for corporal punishment and then stated that the law adequately protected children from “excessive” discipline.[footnoteRef:9] Japan’s 2017 mid-term report declared “while the meaning of “corporal punishment” is not absolutely clear, the act of assault (Penal Code Article 208) and injury (Penal Code Article 204) can be punished”.[footnoteRef:10] The Government again supported recommendations to prohibit made during the UPR in 2017. Japan became a Pathfinder country with the Global Partnership to End Violence Against Children in 2018, which committed the Government to three to five years of accelerated action towards the achievement of Target 16.2 of the Sustainable Development Goals.  [7:  30 May 2008, A/HRC/8/44, Report of the working group, paras. 60(17)]  [8:  14 December 2012, A/HRC/22/14, Report of the working group, para. 147(126)]  [9:  6 August 2012, A/HRC/WG.6/14/JPN/1, National report to the UPR, para. 48]  [10:  January 2017, Mid-term report on the progress made in the implementation of the recommendations issued at the second cycle of the Universal Periodic Review] 

14. It has been reported that in March 2019 the Tokyo Metropolitan Government adopted an ordinance banning corporal punishment and other degrading treatment against children by guardians[footnoteRef:11] – we have been unable to check this text.  [11:  See https://mainichi.jp/english/articles/20190218/p2a/00m/0na/001000c, accessed 4 March 2019; and information provided by Save the Children Japan, April 2019] 

15. Corporal punishment is lawful in alternative care settings under the power of those with parental authority to punish and discipline children in the Civil Code and the Child Abuse Prevention Law. Article 14(1) of the Child Abuse Prevention Law 2000 (as amended in June 2019) may prohibit corporal punishment in alternative care settings – we are awaiting the publication of explanatory guidelines. Amendments adopted in June 2019 have amended the Child Welfare Act 1947 to explicitly prohibit corporal punishment by heads of child guidance centres (article 33-2(2)) and by heads of child welfare institutions and foster parents (article 47-3), but there seems to be no explicit prohibition of corporal punishment in any other forms of alternative care and the exact meaning of “corporal punishment” within those amendments is still to be clarified.
16. The Government stated in 2018 that article 33-11 of the Child Welfare Act 1947 prohibited all corporal punishment in custody facilities but then reported that “abuse” was prohibited under the Act.[footnoteRef:12] Minimum Standards for Child Welfare Facilities 1948 address abuse of disciplinary methods but do not prohibit corporal punishment. On 29 March 2012, the Ministry of Health, Labour and Welfare renewed guidelines for the management of alternative care facilities which recommend that management guidelines for such facilities should state that corporal punishment should not be used – but these are guidelines and not law. [12:  4 December 2018, CRC/C/JPN/Q/4-5/Add.1, Reply to list of issues, paras. 30 and 31] 

17. Corporal punishment is lawful in early childhood care and care for older children under the power of those with parental authority to punish and discipline children in the Civil Code and the Child Abuse Prevention Law. Article 14(1) of the Child Abuse Prevention Law 2000 (as amended in June 2019) may prohibit corporal punishment in day care settings – we are awaiting the publication of explanatory guidelines. Amendments adopted in June 2019 have amended the Child Welfare Act 1947 to explicitly prohibit corporal punishment by heads of child welfare institutions (article 47-3) – this includes nursery centres, children’s recreational facilities and day care for children with disabilities. There seems to be no explicit prohibition of corporal punishment in any other forms of day care and the exact meaning of “corporal punishment” within those amendments is still to be clarified.
18. In 2009, the Ministry of Health, Labour and Welfare renewed its guidelines for the management of day care facilities: the Manual for the guidelines state that corporal punishment should not be used in childcare but there is no prohibition in the law.
[bookmark: OLE_LINK44][bookmark: OLE_LINK45]19. Corporal punishment is prohibited in schools under article 11 of the Education Law 1947, which states that disciplinary punishment may be inflicted but “in no case is corporal punishment permitted” (art. 11). A ruling by the Tokyo High Court on 1 April 1981 suggested this provision did not prohibit all physical punishment in all cases, and in 2007 a ministerial guideline issued to public schools relied on this in suggesting that some forms of physical punishment may be permitted in some circumstances. In 2012 and again in 2017, the Government asserted that the said article of the Education Law “strictly prohibits corporal punishment” and that Ministerial guidelines and training support this, but did not comment on the High Court ruling.[footnoteRef:13] In 2014, the Government reported it was continuing its efforts to completely ban corporal punishment in schools.[footnoteRef:14] [13:  6 August 2012, A/HRC/WG.6/14/JPN/1, National report to the UPR, para. 47; [June 2017], CRC/C/JPN/4-5, Fourth/fifth report, para. 73]  [14:  19 May 2014, CCPR/C/JPN/Q/6/Add. 1, Reply to list of issues, paras.282-286] 

20. Corporal punishment is lawful as a disciplinary measure in penal institutions. The Constitution 1946 prohibits cruel punishments and the Act on Penal Detention Facilities and Treatment of Inmates and Detainees 2005 provides for the maintenance of discipline in penal institutions, but there is no explicit prohibition of corporal punishment. The Government reported in 2018 that provisions in the Juvenile Training School Act, the Juvenile Classification Home Act (Penal Institutions) and the Act on Penal Detention Facilities and the Treatment of Inmates and Detainees 2005 prohibited corporal punishment in juvenile training schools and other penal institutions:[footnoteRef:15] we have been unable to confirm this in regards to the first two Acts mentioned. As stated above, there is no explicit prohibition of all corporal punishment in the Act on Penal Detention Facilities and Treatment of Inmates and Detainees 2005. Article 14(1) of the Child Abuse Prevention Law 2000 (as amended in June 2019) may prohibit corporal punishment in penal institutions – we are awaiting the publication of explanatory guidelines. [15:  4 December 2018, CRC/C/JPN/Q/4-5/Add.1, Reply to list of issues, paras. 32, 33 and 34] 

21. Corporal punishment is unlawful as a sentence for crime. There is no provision for corporal punishment in the Penal Code or the Criminal Procedure Code.

Recommendations by human rights treaty monitoring bodies and during the UPR
22. The Committee on the Rights of the Child has recommended on four occasions that Japan prohibit corporal punishment of children in all settings.[footnoteRef:16] [16:  5 June 1998, CRC/C/15/Add.90, Concluding observations on initial report, paras. 24 and 45, 26 February 2004, CRC/C/15/Add.231, Concluding observations on second report, paras. 35 and 36, 20 June 2010, CRC/C/JPN/CO/3, Concluding observations on third report, paras. 7, 8, 47, 48, 56 and 57; 1 February 2019, CRC/C/JPN/CO/4-5 Advance unedited version, Concluding observations on fourth/fifth report, paras. 4, 25 and 26] 

23. The Human Rights Committee recommended in 2014 that Japan take legislative measures to put an end to corporal punishment of children in all settings.[footnoteRef:17] [17:  20 August 2014, CCPR/C/JPN/CO/6, Concluding observations on sixth report, para. 25] 

24. In 2013, the Committee Against Torture recommended that the Government explicitly prohibit in law corporal punishment and all forms of degrading treatment of children in all settings.[footnoteRef:18] [18:  28 June 2013, CAT/C/JPN/CO/2, Concluding observations on second report, para. 23] 

25. Japan was examined in the first cycle of the Universal Periodic Review in 2008 and accepted a recommendation to explicitly prohibit all corporal punishment.[footnoteRef:19] However, Japan’s mid-term progress report in 2011 simply described existing law on the issue and did not give any indication of progress towards prohibiting all corporal punishment of children.[footnoteRef:20] In 2012 at the second cycle examination, Japan again accepted a recommendation to prohibit corporal punishment in all settings.[footnoteRef:21] The 2017 mid-term report states in relation to the recommendation: “while the meaning of “corporal punishment” is not absolutely clear, the act of assault (Penal Code Article 208) or injury (Penal Code Article 204) can be punished”.[footnoteRef:22] In 2017, the Government supported recommendations to explicitly prohibit corporal punishment of children in all settings.[footnoteRef:23] [19:  30 May 2008, A/HRC/8/44, Report of the working group, para. 60(17)]  [20:  Government of Japan, March 2011, Mid-term progress report by Japan on its implementation of recommendations made in May 2008, pp. 9-10]  [21:  8 March 2013, A/HRC/22/14/Add.1, Report of the working group: Addendum, para. 147(126)]  [22:  January 2017, Mid-term report on the progress made in the implementation of the recommendations issued at the second cycle of the Universal Periodic Review, rec. 126]  [23:  4 January 2018, A/HRC/37/15, Report of the working group, paras. 161(126), 161(127) and 161(186); 1 March 2018, A/HRC/37/15/Add.1 Advance unedited version, Report of the working group: Addendum] 
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