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Committee on Enforced Disappearances
		Concluding observations on the report submitted by Malawi under article 29 (1) of the Convention[footnoteRef:2]* [2: ] 

1. The Committee on Enforced Disappearances considered the report submitted by the Malawi under article 29 (1) of the Convention[footnoteRef:3] at its 563rd and 564th meetings, held on 11 and 12 March 2026. At its 573 meeting, held on 18 March 2026, it adopted the present concluding observations.  [3: 	 	CED//C/MWI/1] 

A.           Introduction 
2.	The Committee welcomes the report submitted by the Malawi in 2023 under article 29 (1) of the Convention, which was prepared in accordance with the Committee’s reporting guidelines, and thanks the State Party for its written replies,[footnoteRef:4] submitted in February 2025, to the list of issues prepared by the Committee.[footnoteRef:5]  [4: 	 	CED/C/MWI/RQ/1]  [5: 		CED/C/MWI/Q/1] 


3.	The Committee appreciates the constructive dialogue with the high-level delegation of the State Party on the measures taken to implement the Convention and welcomes the openness with which the delegation responded to the questions posed, and the commitment it undertook throughout the dialogue to adopt the necessary measures in order to ensure the full compliance of its laws and practices with the Convention. 
B.		Positive aspects 
4.	The Committee welcomes the State Party’s ratification of or accession to all United Nations human rights treaties, as well as almost all the Optional Protocols thereto;[footnoteRef:6] the Rome Statute of the International Criminal Court, and the African Charter on Human and Peoples’ Rights. The Committee also welcomes the standing invitation issued by the State Party to all special procedures of the Human Rights Council. [6: 	 	Malawi has not ratified the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment and the Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the death penalty and The Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption.
] 


5.	The Committee welcomes the progress made by the State Party in areas relevant to the Convention, including:

		(a)	The reaccreditation in 2023 of the Malawi Human Rights Commission with A status and the increase of the funds allocated to the Commission from K789,065,236 in 2018/2019 to K3,000,000,000 in 2024/2025;

		(b)	The establishment and strengthening of oversight bodies, with the operationalization of the Independent Complaints Commission (ICC) established under section 128 of the Police Act No. 12 of 2010 which became fully operational in 2021 and investigates complaints against police officers and makes recommendations for cases of corruption against the police;

		(c)	The implementation of the national anti-corruption strategy by the Anti-Corruption Bureau;

		(d)	The establishment of the Inspectorate of Prisons under section 169 of the Constitution of Malawi in charge of monitoring conditions, administration and general functioning of penal institutions and prevent secret detentions;

		(e)	The enactment of the Judicial Service Administration Act, 2025 and the amendment to the Constitution to effect judicial reforms that make the Judiciary more efficient and effective in discharging its functions;
	
		(f)	The enactment of the Prisons Act, 2025, that introduces provisions on parole, rehabilitation, and community reintegration, which should reduce overcrowding in places of detention;

		(g)	The enactment of the Persons with Disabilities Act, 2024, the Older Persons Act, 2024, and the Mental Health Act, 2025, with each aiming to strengthen the protection of vulnerable persons who are at heightened risk of unlawful deprivation of liberty;

		(h)	The adoption of the National Plan of Action Against Trafficking in Persons 2023-2028, covering prevention, prosecution, and protection and support to victims of trafficking;

		(i)	The adoption of the National Action Plan on Persons with Albinism (2018-2022), focused on ending violence, discrimination, and stigmatization against people with albinism.
	C.	Principal subjects of concern and recommendations
6.	The Committee is aware of the many serious difficulties that the State Party is facing as a developing country affected by climate change and economic crisis and as a transit country on migration routes. The Committee notes the measures the State Party has taken to comply with its obligations and welcomes the political will expressed by the delegation during the dialogue to rapidly adopt the necessary steps to incorporate the Convention into its domestic legislation and to ensure its effective implementation. It also notes with appreciation the State Party’s expressed readiness to cooperate with the United Nations and to receive technical assistance to support these efforts. However, the Committee considers that, at the time of the adoption of the present concluding observations, the legislation in force in the State Party to prevent and punish enforced disappearance, to guarantee and implement the rights of victims, as well as the conduct of some of the competent authorities, were not yet fully consistent with its obligations under the Convention. The Committee therefore encourages the State Party to give effect to all the recommendations transmitted in the present Concluding Observations, drafted in a constructive spirit of cooperation, in order to ensure the full implementation of the Convention in law and in practice.
	1.		General information
		Competence of the Committee under articles 31 and 32 of the Convention
7.	The Committee regrets that the State Party has not yet made the declarations provided for under articles 31 and 32 of the Convention, which would recognize the Committee’s competence to examine individual communications and interstate complaints. The Committee notes the State Party’s indication that national consultations on these declarations are ongoing but emphasizes that their acceptance is essential to strengthening the protection framework against enforced disappearance. 
8.	The Committee recommends that the State Party expedite its ongoing internal consultations and take the necessary steps to make the declarations under articles 31 and 32 of the Convention, to recognize the Committee’s competence to receive and examine individual communications and interstate complaints, thereby enhancing the protection framework available to victims and their relatives.
		Applicability of the Convention
9.	The Committee notes the State Party’s dualistic legal system, under which international obligations must be incorporated into domestic legislation in order to be applicable, and regrets that the Convention has not yet been incorporated. (arts. 1, 4, 23)
10.	The Committee calls upon the State Party to incorporate the Convention into domestic legislation and ensure that its provisions can directly be invoked before and applied by national courts or other competent authorities. It also invites the State Party to provide systematic training for judges, prosecutors and lawyers about the Convention, including its scope and direct applicability. 	
		National human rights institution
11.	The Committee welcomes the reaffirmed “A‑status” accreditation of the Malawi Human Rights Commission, and notes with appreciation its mandate to investigate human rights violations and monitor places of deprivation of liberty. The Committee also welcomes the State Party’s indication during the dialogue that the Malawi Human Rights Commission permanently exercises oversight functions, including receiving and investigating complaints, undertaking inspections of places of deprivation of liberty, and engaging with victims. The Committee also welcomes that the Malawi Human Rights Commission has played an essential role in uncovering serious violations in detention settings, such as recent investigations into abuses at Mikuyu Prison, thereby contributing to the prevention of enforced disappearances, but that awareness on its mandate and coverage remains limited.  
12.	The Committee requests the State Party to strengthen the Malawi Human Rights Commission by ensuring that it is fully in line with the Paris Principles and that it implements the recommendations of the Subcommittee on Accreditation of the Global Alliance of National Human Rights Institutions. In that regard, the Committee urges the State Party to:
	(a)	Ensure the sustainability and strengthening of the MHRC’s capacity providing it with the financial, technical and human resources necessary to carry out its mandate effectively, including receiving complaints of enforced disappearance;
	(b)	Guarantee that the Committee has unhindered access to all places of deprivation of liberty, the persons held and working there, and to  existing registers; 
	(c)	Set up an accessible awareness raising campaign throughout the country about the Commission’s mandate and complaints mechanism.		
		Stakeholder involvement in the preparation of the report
13.	The Committee notes the State Party’s statement that several civil society organizations engaged in human rights advocacy took part in the preparation and validation of the State Party’s report to the Committee and that several helpful contributions were incorporated into the report. However, it regrets the lack of information on the extent and modalities of the consultations. 
14.	The Committee recommends that the State Party ensure that civil society organizations that work on the issues related to enforced disappearance or provide support to victims are invited to participate in all stages of the process of preparing reports to the Committee and are regularly consulted and informed about all matters relating to the implementation of the Convention and the recommendations relating to it.
	2.	Definition and criminalization of enforced disappearance (arts. 1–7)
		Non-derogability of the prohibition of enforced disappearance
15.	The Committee notes the State Party’s affirmation during the dialogue that constitutional safeguards, such as the continued availability of habeas corpus and judicial oversight of detention, remain applicable even in emergency situations, and that arbitrary detention constitute a criminal offence under domestic law. The Committee further notes the legal safeguards provided for in sections 18, 41 and 42 of the Constitution of Malawi. It also notes the delegation’s statement that no exceptional circumstances may be invoked to justify a disappearance and that any such violations may be challenged directly before the Constitutional Court. However, the Committee regrets that the legislation in force does not explicitly states the non-derogability of the prohibition of enforced disappearance (art. 1).
16.	The Committee recommends that the State Party expressly incorporate the absolute prohibition of enforced disappearance into its legislation, in accordance with article 1 (2) of the Convention, so as to ensure that no exceptional circumstances may ever be invoked to justify enforced disappearance.
		Offence of enforced disappearance
17.	The Committee notes that national legislation does not include enforced disappearance as an autonomous offense. In that connection, the Committee recalls that the existence of offences such as kidnapping, abduction and wrongful confinement as enshrined in sections 260 to 264 of the Penal Code, or other offences qualified as “akin to enforced disappearance” by the delegation are not sufficient to adequately encompass all the constituent elements and modalities of an enforced disappearance, as defined in article 2 of the Convention, and limits the capacity for ensuring that the crime is prosecuted and punished in an appropriate manner. (arts. 2–5, 7 and 8).
18.	Taking note with satisfaction of the delegation’s statement that the State Party is committed to incorporate Enforced Disappearance into its national legislation in accordance with the Convention, the Committee recommends the State Party to take the following measures without undue delay:
	(a)	Ensure that enforced disappearance is integrated as an autonomous offence in national legislations, in line with the definition of article 2 of the Convention, and that the offence carries appropriate penalties that reflect its extreme seriousness;	(b)	Explicitly recognize that, in accordance with article 5 of the Convention, the widespread or systematic practice of enforced disappearance constitutes a crime against humanity as defined in applicable international law;
	(c)	Include the specific mitigating and aggravating circumstances listed in article 7 (2) of the Convention;
	(d)	Ensure that, in accordance with article 8 of the Convention, the statute of limitations applied to enforced disappearance is of long duration and proportionate to the extreme seriousness of the offence and that, given the continuous nature of the offence, it commences from the moment when the fate and whereabouts of the disappeared person are clarified.
		Criminal responsibility of superiors and due obedience 
19.	The Committee takes note of the statement by the delegation that anyone who incites another person to commit an offence is liable to criminal prosecution. However, it is concerned that the Penal Code does not provide for the criminal responsibility of superiors who exercised effective responsibility for and control over activities concerned with the crime of enforced disappearance, as required under article 6 (1) of the Convention. While taking note that standing instructions are issued to the police on the principles related to due obedience, the Committee is also concerned that the existing legislation does not explicitly provide that due obedience may not be invoked to justify enforced disappearance (art. 6 and 23).  
20.	The Committee recommends that the State Party ensure that its legislation is fully in line with article 6 of the Convention, which provides that no order or instruction from any public authority − civilian, military or other − may be invoked to justify an enforced disappearance, and that subordinates who refuse to obey an order to commit enforced disappearance must not be punished. The Committee also recommends that the State Party ensure that any person who commits, orders, solicits or induces the commission of, attempts to commit, is an accomplice to or participates in an enforced disappearance is held criminally responsible and is duly punished, in accordance with article 6 (1) (a) of the Convention. The State Party should also incorporate superior responsibility in its Penal Code, in accordance with article 6, paragraph 1, b) of the Convention.
		Statistical information and national register of disappearances
21.	The Committee notes the information provided by the delegation on the “missing persons registry” managed by the police, which has registered 171 cases of disappearance. However, the Committee regrets that, for the time being, the State Party does not count with a comprehensive national register of disappeared persons, as well as the lack of statistical disaggregated data on disappeared persons in the State Party (arts. 1–3, 12, 14, 15 and 24).
22.	The Committee recommends the State Party to ensure without undue delay the consolidation of data related to enforced disappearances into a consolidated nationwide database to register all cases of disappearance in order to generate reliable statistics and to allow for the elaboration and implementation of appropriate and efficient strategies to prevent and eradicate enforced disappearances. This register should be accessible to any person with a legitimate interest; facilitate the exchange of relevant information with other States Parties in compliance with the principle of international legal assistance,; and it should contain at least the following information: 
(a)	Separate entries that clearly distinguish between the concepts of “missing”, “disappearance” and “enforced disappearance” to identify the scope of each of the categories and to allow identification of the corresponding responsibilities of the State party and other actors;
(b)	The total number and identity of all disappeared persons regardless of the time, place and circumstances in which the disappearance occurred; 
(c)	 The sex, gender identity, sexual orientation, age, nationality and, if applicable, ethnic group or religious affiliation of the disappeared person; 
(d)	The status of the search procedure and the investigation, including detailed information, where applicable, on exhumation and identification procedures and autopsy results; and 
	(e)	The place, date and circumstances of the disappearance, including all elements relevant to determine whether the case is an enforced disappearance as defined under article 2 of the Convention, disappearances, as defined in article 3, and other crimes or situations of disappearances that do not fall under those articles of the Convention.
	3.	Judicial procedure and cooperation in relation to enforced disappearance (arts. 8–15)
		Statute of limitations
23.	The Committee notes the information provided by the State Party that the offenses through which acts akin to enforced disappearances are currently prosecuted have no statute of limitations. However, it regrets the absence of information on the specific dispositions regulating the statute of limitations for crimes of a continuous nature, such as enforced disappearance, and about the way victims can seek effective remedies and access to truth, justice and reparation, including in cases where the application of a statute of limitations might hinder legal proceedings (art. 8).
24.	The Committee recommends that the State Party ensure that, once criminalized, the offence of enforced disappearance is not subject to any statute of limitations; if it is, the Committee recommends that the State Party ensure, in line with article 8 of the Convention, that:
	(a) 	The term of limitation for criminal proceedings brought in respect of enforced disappearances is of long duration and is proportionate to the extreme seriousness of the offence;
	(b) 	The term of limitation commences from the moment when the fate and whereabouts of the disappeared person are clarified, taking into account the continuous nature of the offence of enforced disappearance;
	(c) 	The right of victims of enforced disappearance to an effective remedy is guaranteed during the term of limitation.
		Jurisdiction over enforced disappearance
25.	The Committee notes with concern that, in the absence of an autonomous offence of enforced disappearance in domestic law, the State party has not established its competence to exercise jurisdiction over the offence of enforced disappearance in compliance with article 9 of the Convention (art. 9, 10, 11).
26.	The Committee recommends that the State party take all necessary legislative and administrative measures to ensure that, as it includes enforced disappearance as an autonomous offense in its national legislation, it fully establishes the forms of jurisdiction required under article 9 of the Convention. In particular, the Committee urges the State Party:
	(a)	To ensure that national courts have explicit jurisdiction over cases of enforced disappearance when the offence is committed within any territory under the State Party’s jurisdiction, the alleged offender is a Malawian national, the victim is a Malawian national; or the alleged offender is present in any territory under the jurisdiction of Malawi and is not extradited or surrendered to an international tribunal;
	(b)	To adopt the legislative provisions necessary to operationalize article 9(2) of the Convention, ensuring that it can exercise jurisdiction over the offence of enforced disappearance when the alleged offender is present in any territory under its jurisdiction;
	(c)	To strengthen the legal framework governing extradition and mutual legal assistance, ensuring alignment with articles 10 and 11 of the Convention so that the State Party is able to extradite, surrender or prosecute alleged offenders efficiently and cooperatively;
	(d)	To provide clear guidance and capacity-building for prosecutors, law‑enforcement official and the judiciary on the implementation of jurisdictional provisions once enacted, ensuring effective investigation and prosecution of enforced disappearance.
		Investigations into cases of enforced disappearance 
27.	The Committee is concerned that the State Party does not yet have a specialized legal or institutional framework to ensure prompt, impartial, and effective investigations into allegations of enforced disappearance, as required under articles 12 and 24(6) of the Convention. While taking note that the State Party acknowledged that lack of an autonomous offense of enforced disappearance has limited the ability of authorities to initiate investigations ex officio and without delay, the Committee is concerned by allegations of enforced disappearances, such as in the cases of Peter Mulamba, Issa Njaunju and Sylvester Namiwa. The Committee is also concerned by reports of deaths in custody at Mikuyu 1 prison, followed by the secret burial of the bodies and falsified records to conceal the truth from families and the authorities, uncovered through investigations by the Malawi Human Rights Commission. The Committee further regrets the information received according to which the investigative responses given in these cases have been delayed (arts. 9–12). 
28.	The Committee recommends that the State Party:
	(a)	Ensure that the authorities promptly initiate rapid, thorough and impartial search and investigation procedures, even in the absence of an official complaint, for all allegations of enforced disappearance, such as in the cases of Peter Mulumba, Issa Njauju and Sylvester Namiwa, or reported deaths in custody at Mikuyu 1 prison, allegedly followed by the secret burial of the bodies and falsified records. 
	(b)	Guarantee that in all such cases, the alleged perpetrators are brought to justice and punished in a manner commensurate with the seriousness of the offence if their guilt is established.
	(c)	Collect, organize and publish reliable and up-to-date statistical data on the number of investigations conducted into incidents that may constitute enforced disappearance under article 2 of the Convention as well as other disappearances under article 3 of the Convention. 
		Enforced disappearance in the context of trafficking in persons and migration 
29.	The Committee acknowledges the State Party’s initiatives to combat trafficking and protect victims, including the adoption of the Trafficking in Persons Act of 2015 and the 2023–2028 National Action Plan on Trafficking in Persons, which focuses on prevention, protection, prosecution and partnership, and aims to strengthen legal frameworks, improve victim identification and assistance, and enhance cross‑border cooperation to disrupt trafficking networks. It also welcomes the 2024 ruling of the High Court of Justice in Mzuzu in a case brought by 25 migrants who claimed to have been illegally detained in Mzuzu Prison, according to which migrants could not be detained for more than thirty days. Nonetheless, the Committee is concerned about allegations received that, between 2022 and 2025, migrants including children have been held incommunicado in the Kamuzu military barracks by the Malawi Defence Force in poor conditions, without proper registration, putting them at risk of enforced disappearance. It is also concerned about reports documenting widespread exploitation, coercion, and concealment of victims within trafficking networks at the Dzaleka Refugee Camp, where individuals, including children, have been subjected to forced labour, sexual exploitation, and clandestine transfers. In that context, the Committee regrets the lack of information on the measures taken to identify cases of enforced disappearance in the context of trafficking in persons and migration and on the measures taken to investigate and prosecute perpetrators of such crimes (arts. 12, 14–16 and 24). 
30.	Recalling its general comment No. 1 (2023) on enforced disappearance in the context of migration, the Committee recommends that the State Party: 
	(a)	Ensure that the implementation plan for the Global Compact on Migration address the issue of missing persons, including victims of enforced disappearances, particularly with regard to strengthening the capacity to identify remains found on Malawian territory in the context of migration;
	(b)	Prevent and eradicate all forms of incommunicado detention of migrants, ensuring the systematic registration of any deprivation of liberty and ensuring the full respect of the best interest of the child;
	(c)	Ensure that all allegations of disappearance in the context of trafficking in persons and migration are thoroughly investigated, taking into account that the alleged acts may constitute enforced disappearance; 
	(d)	Guarantee that those responsible are prosecuted and, if found guilty, are sentenced appropriately, and that victims are provided with reparation and appropriate protection and assistance; 
	(e)	Strengthen international cooperation and mutual legal assistance to prevent the disappearance of persons in the context of trafficking in persons and migration, facilitate the exchange of information and evidence for search and investigation processes and provide support services to disappeared persons and their relatives.
		Protection of persons who report cases of enforced disappearance or participate in the investigations
31.	The Committee is concerned that the State Party currently does not have mechanisms to protect complainants, witnesses, relatives of the disappeared person and their defence counsel, and all those participating in the investigation of cases of enforced disappearance (arts. 12, 18 and 24).
32.	The Committee recommends that the State Party establish mechanisms, including a structured programme, to ensure that all the persons referred to in article 12(1) and 18(1) of the Convention are effectively protected from any ill-treatment or intimidation as a consequence of a complaint, of any evidence given, or of the search for information concerning a person deprived of liberty.
			Extradition
33.	The Committee notes with concern that, in the absence of an autonomous offence of enforced disappearance in national legislation, the State Party has not been able to include the offence in extradition treaties and has prevented it to treat enforced disappearance as an extraditable crime. The Committee is additionally concerned that current extradition laws and procedures lack explicit safeguards prohibiting extradition where substantial grounds exist to believe that the request has been made for the purpose of prosecuting or punishing a person on account of that person's sex, race, religion, nationality, ethnic origin, political opinions or membership of a particular social group, or that compliance with the request would cause harm to that person for any one of these reasons (art. 13)
34.	The Committee recommends that the State Party take urgent and comprehensive measures to bring its extradition framework into full conformity with the Convention. In particular, the Committee urges the State Party:
	(a)	To adopt legislation criminalizing enforced disappearance as an autonomous offence with penalties that reflect its extreme seriousness, so that the offence may be treated as extraditable under domestic law and included accordingly in all relevant bilateral and multilateral extradition treaties;
	(b)	To ensure that the Convention itself may serve as a legal basis for extradition, in situations where no extradition treaty exists, by incorporating explicit provisions into domestic law giving direct effect to article 13(3) of the Convention;
	(c)	To review and harmonize all existing extradition agreements and laws to guarantee that enforced disappearance is systematically included as an extraditable offence, and ensure that no legal or procedural gaps prevent the prosecution or extradition of alleged perpetrators;
	(d)	To introduce explicit non‑refoulement safeguards in extradition proceedings in line with article 13(7) of the Convention;
	(e)	To strengthen institutional capacity of prosecutors, judicial officers, immigration authorities and law‑enforcement officials on the Convention’s extradition obligations, including assessment of risks, cooperation procedures, and proper application of dual criminality once the standalone offence is enacted.		
		Mutual legal assistance
35.	The Committee regrets the lack of details on international mutual legal assistance, including in relation to Malawi nationals or residents who have disappeared abroad (arts. 14, 15 and 24).
36.	The State Party should promote and strengthen mutual legal assistance mechanisms to effectively attend any requests for support from other States and  assist victims of enforced disappearance, in accordance with articles 14 and 15 of the Convention.
		Prevention of acts that may hinder the progress of investigations
37.	The Committee is concerned that the State Party has not established legal and institutional safeguards to prevent acts that may hinder the progress of investigations, ensuring in particular that persons suspected of having committed an offence of enforced disappearance are not in a position to influence the progress of an investigation by means of pressure or acts of intimidation or reprisal aimed at the complainant, witnesses, relatives of the disappeared person or their defence counsel, or at persons participating in the investigation (art. 12). 
38.	The Committee recommends the State Party to prevent and sanction acts that hinder the conduct of an investigation in full compliance with article 12(4) of the Convention. 
	4.		Measures to prevent enforced disappearances (arts. 16–23)
		Non-refoulement and extradition
39.	The Committee notes the information provided by the State Party regarding the deportation and extradition procedure, including the limitations set out in section 6 of the Extradition Act. However, the Committee regrets the absence of explicit domestic provisions prohibiting the transfer, removal, extradition, or deportation of any person to a State where there are substantial grounds for believing that they would be subjected to enforced disappearance. It is further concerned about the lack of information on (a) The specific criteria used to assess the risk and the procedure and means used to verify the existence of such a risk in practice; (b)The conditions under which the State Party may accept diplomatic assurances when there are substantial grounds for believing that the person concerned would be in danger of being subjected to enforced disappearance.
40.	The Committee recommends that the State Party strengthen its legal framework to ensure that the principle of non-refoulement is respected whenever there are substantial grounds for believing that the person concerned would be in danger of being subjected to enforced disappearance. In this regard, the Committee recommends that the State Party:
	(a)	Explicitly prohibit in its domestic legislation any expulsion, return, surrender or extradition where there are substantial grounds for believing that the person concerned would be in danger of being subjected to enforced disappearance;
	(b)	 Set clear, specific criteria for expulsion, return, surrender or extradition and ensure that a thorough individual assessment is consistently conducted to determine and verify the risk faced by the person concerned of being subjected to enforced disappearance in the country of destination, even if the country is considered safe;
	(c)	Ensure that diplomatic assurances are effectively examined, with the utmost care, and that they are not accepted in any case where there are substantial grounds for believing that the person would be in danger of being subjected to enforced disappearance;
	(d)	 Provide training on the concept of enforced disappearance and on the assessment of related risks to staff involved in asylum, return, surrender or extradition procedures, particularly border police officers;
	(e)	 Ensure that any decision taken in the context of a return or surrender can effectively be appealed within a reasonable time frame and that any such appeal has suspensive effect.
		Secret detention and fundamental legal safeguards
41.	The Committee observes that section 18 of the Constitution guarantees the right to personal liberty, while section 42 sets out the rights of detained persons, including the right to be promptly informed of the reasons for their detention, to communicate with legal counsel, and to challenge the legality of their detention. The Committee further notes that the Malawi Human Rights Commission conducts regular monitoring visits to prisons, police holding cells and other places of detention in order to assess compliance with human rights standards. However, the Committee notes with particular concern the lack of a centralized, regularly updated register of all persons deprived of liberty, as well as reported instances of detention in military or non‑designated facilities, which heighten the risk of enforced disappearance (arts. 17 and 18).
42.	The Committee recommends that the State Party:
	(a)	 Explicitly prohibit secret detention in national legislation and ensure that individuals deprived of their liberty are, at all times and at every stage of proceedings, held only in officially recognized and supervised places of detention;
	(b)	Ensure that every person deprived of liberty has the right to bring proceedings before a court and, in situations of suspected enforced disappearance where the individual is unable to exercise this right, guarantee that any person with a legitimate interest may do so on their behalf, so that the court can promptly rule on the legality of the detention and order the person’s release if the deprivation of liberty is found to be unlawful;
	(c)	Consider ratifying the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and establish a national preventive mechanism.
		Detention and fundamental legal safeguards 
43.	The Committee notes the information provided by the State Party on the existence of registers of persons deprived of liberty in prisons and police stations. The Committee notes the intention expressed by the delegation to set up a unified national electronic register that would guarantee the traceability of any deprivation of liberty and the stages of the criminal proceedings relating to it. The Committee regrets that the registers currently in place do not always guarantee a timely access to information (arts. 17, 18, 20 and 21). 
44.	The Committee recommends that the State Party ensure the prompt and effective implementation of the unified national register of persons deprived of liberty, covering all cases of deprivation of liberty, without exception, and containing, at a minimum, the information required under article 17 (3) of the Convention. In this regard, the State Party should: 
	(a)	 Ensure that the register is accessible throughout the country and that the officials responsible for maintaining it have the necessary material resources and receive regular training to make sure that the register is used properly and that the information recorded in it is systematically updated; 
	(b)	 Ensure that existing and future registers of persons deprived of liberty are immediately accessible to the authorities responsible for carrying out searches for disappeared persons and investigations into their disappearances and to any person with a legitimate interest;
	(c)	 Punish the failure to comply with the obligation to record all deprivations of liberty, transfer s and releases, the registration of inaccurate or incorrect information, the refusal to provide information on a deprivation of liberty and the provision of inaccurate information.
		Prevention of disappearance of persons with albinism 
45.	The Committee takes note of the efforts made by the State Party to combat attacks against persons with albinism, including cases of disappearance. 
In this regard, it notes the police statistics reporting 218 cases of attacks against persons with albinism between 2013 and 2024, with numerous cases recorded between 2015 and 2019 and a declining trend since 2020 thanks to several measures adopted at the national level, including the National Action Plan on Persons with Albinism (2018-2022). 
Nevertheless, the Committee remains concerned about persistent reports of attacks, including disappearances of persons with albinism in Malawi, motivated by harmful beliefs and exploitative practices. The Committee is particularly concerned about the lack of measures for the prompt and effective handling of reported cases, the deficiencies in coordination between police services, investigative authorities, and judicial authorities to ensure that reported cases are properly judicialized, as well as the lack of information on measures taken to ensure victims' access to justice, truth, and reparation.
46.	The Committee urges to the State Party: 
	(a) 	To adopt and operationalize, without delay, the new National Action Plan on Persons with Albinism, ensuring it explicitly includes measures to prevent enforced disappearance, abduction, trafficking and other forms of violence targeting this group;
	(b)	 To ensure the prompt and effective handling of reported cases of disappearance of persons with albinism, guaranteeing the immediate search for the disappeared person and the prompt, exhaustive, and impartial investigation of the alleged disappearance;
	(c) 	In that context, to guarantee the access of victims to truth, justice and adequate reparation, without undue delay.
		Training
47.	The Committee notes the information provided by the State Party regarding training activities conducted for law enforcement officers, prison personnel and medical staff. However, it remains concerned that these training programmes do not explicitly address enforced disappearance. The Committee is further concerned that such trainings are not accessible to all officials who may be involved in search or investigation activities, in the prevention of enforced disappearance, or in providing support to victims (art. 23).
48.	The Committee recommends that the State Party ensure that all law enforcement personnel, whether civilian or military, and all medical staff, public officials and other persons who may be involved in the custody or treatment of persons deprived of liberty, including judges, prosecutors and other justice officials of all ranks, receive appropriate and regular training on enforced disappearance and the Convention. The Committee reminds the State Party that it is available to support these efforts.
	5. 		Measures to protect and guarantee the rights of victims of enforced disappearance (art. 24)
		Victims’ rights
49.	The Committee notes the information provided by the State Party regarding victims’ rights highlighting the establishment of four support centres for victims of trafficking across the country, and affirming its unwavering commitment to stepping up all legal, institutional and community measures aimed at protecting persons with albinism from violence, abductions and disappearances, including though the National Action Plan on Persons with Albinism (2018-2022). Nonetheless, the Committee is concerned that the State Party did not provide details on how victims’ rights are upheld in practice, particularly their rights to full reparation, access to information, and involvement in search efforts and investigative procedures (art. 24).
50.	The Committee recommends that the State Party:
	(a)	To incorporate into its criminal legislation a definition of “victim” that aligns with article 24 (1) of the Convention, ensuring it covers all individuals who have suffered harm as a direct consequence of an enforced disappearance. 
	(b)	To incorporate the protection of victims’ rights in its action plans. These instruments should be developed with the meaningful participation of victims and civil society organizations and must fully guarantee victims’ rights in line with article 24 of the Convention;
	(c)	To ensure that any person who has experienced harm as a direct consequence of an enforced disappearance is able to access an adequate and comprehensive system of reparation, in line with article 24 (4) and (5) of the Convention and other relevant international standards. This system should be available irrespective of whether criminal proceedings have been initiated and should apply a differentiated, gender‑sensitive approach that responds to the specific requirements of each victim; 
	(d) 	Guarantee that investigations continue until the fate of the disappeared person has been clarified and that the victims and their representatives are regularly informed of the progress and results of the search and investigation and can participate in these proceedings, including by developing specific mechanisms that guarantee their effective participation
	(e)	To ensure that the information provided by relatives of disappeared persons is appropriately considered and integrated into the design and implementation of search and investigation strategies; 
	(f)	To ensure that the Victim Support Units, present in all 364 police stations, have the capacity, training and resources to assist persons with albinism and their families and particularly through psychosocial support, legal assistance and accessible reporting channels;
	(g)		To expand public awareness and toll‑free reporting lines in rural and high‑risk communities, ensuring persons with albinism can safely report threats or disappearances.
		Sexual orientation and gender identity
51.	The Committee notes that the State Party did not provide any reply as to the questions raised regarding the possibility that the lack of reports of enforced disappearance on the grounds of the victims’ sexual orientation or gender identity may be due to the fear that those affected may have of filing a complaint, given that the national Penal Code criminalises homosexuality.
52.	The Committee recommends the State Party to decriminalize homosexuality, thereby allowing potential victims of enforced disappearances to report such acts without the fear for reprisal and prosecution, regardless of their sexual orientation or gender identity.
		Legal situation of disappeared persons whose fate has not been clarified and that of their relatives
53.	The Committee observes that, under Section 189 of Malawi’s Criminal Procedure and Evidence Code (Act No. 36 of 1967, as amended), in the case of persons whose fate remains unknown seven years after their disappearance, the rule of presumed death applies, even in the absence of evidence (art. 24).
54.	The Committee recommends that the State Party adopt regulations governing the legal status of disappeared persons whose fate remains unknown, as well as that of their relatives, in full conformity with article 24 (6) of the Convention. These regulations should ensure that no declaration of presumed death is ever required in such cases. To this end, the Committee further advises the State Party to provide in its legislation for the issuance of declarations of absence by reason of disappearance, irrespective of the length of time the person has been disappeared.
		Mass graves and identification and dignified return of remains 
55.	The Committee notes the information provided during the dialogue regarding the discovery and handling of a mass grave in Mzimba district. It further notes with concern that, despite the forensic examinations carried out, the authorities were unable to identify the remains due to the advanced state of decomposition, and that families of potentially affected persons were not informed as a result. The Committee is further concerned by the limited technical capacity to conduct exhumations, evidence preservation, and identification in accordance with international standards such as the Minnesota Protocol. It also notes that Malawi does not yet have a structural protocol for the investigation of mass graves, nor a coordinated mechanism to ensure systematic data collection, family notification, dignified treatment and return of remains (arts. 12, 24).
56.	The Committee urges the State Party to take the following measures:
	(a)	Develop a comprehensive strategy and plan for the search, location and excavation of all burial sites, and  ensure their protection;
	(b)	Strengthen the forensic capacity of all competent authorities with respect to the identification, safekeeping and dignified return of bodies and human remains to the families, including by adopting protocols for the different phases of the procedure, and providing the institutions with adequate equipment and technology;
	(c)	Ensure that all evidence, including human remains and other forensic data, are safeguarded and documented transparently, ensuring their availability for future accountability processes;
	(d)	Provide the competent authorities with the necessary human, technical and financial resources, including international forensic cooperation;
	(e)	Create a centralized comprehensive ante-mortem/post-mortem-database, and to establish a genetic database to facilitate the identification of disappeared persons;
	(f)	Ensure that relatives of disappeared persons are regularly informed of the progress, challenges and results of the process of exhumation.
	(g)	Guarantee that all human remains recovered from mass graves are treated with dignity, properly documented and stored, and that identified remains are returned to families in a dignified and culturally appropriate manner;
	(h)	Request and utilize international forensic and technical assistance, including from UN agencies and regional organisations, to strengthen the State Party’s capacity to identify remains, manage mass graves and ensure compliance with international standards.
		Right to Form and Participate Freely in Organizations and Associations
57.	The Committee welcomes the information provided by the State Party during the dialogue that the Constitution of Malawi guarantees freedom of association and assembly, and that relatives of disappeared persons, as well as victims’ groups and organizations of persons with albinism, are legally able to form and participate in associations without interference. It also notes the State Party’s affirmation that informal associations, community‑based groups, and faith‑based networks may operate freely to support victims of enforced disappearance and other human rights violations, regardless of whether they are registered under the Non-Governmental Organizations Act No. 6 of 2001 (Chapter 5:05) or other statutory frameworks. However, the Committee is concerned that certain legal requirements such as the registration and reporting obligations introduced under the NGO Amendment Act 2022, may create practical barriers for civil society organizations engaged in documenting disappearances, advocating for truth and justice, and accompanying families in search processes. The Committee further notes that District Councils monitor the activities of NGOs and associations, stressing that oversight mechanisms must not restrict the ability of victims’ associations to operate independently, criticize public authorities, or participate fully in efforts to clarify disappearances and promote accountability (art. 24).
58.	The Committee recommends the State Party:
	(a)	To ensure that all individuals, especially families of disappeared persons, human rights defenders, and organizations of persons with albinism and other vulnerable groups can freely form, join and participate in associations involved in the prevention, documentation and investigation of enforced disappearances;
	(b)	To review the NGO Amendment Act 2022 and any related administrative procedures to ensure that registration, reporting or oversight requirements do not impede the work of civil society organizations, including those supporting victims of disappearance or documenting human rights violations;
	(c)	To establish clear safeguards to ensure that associations, community‑based groups and their members are protected from any act of intimidation, harassment or retaliation for cooperating with the authorities, engaging with the Committee, or advocating for victims’ rights; 
	(d)	To ensure that organizations supporting relatives of disappeared persons, including informal groups, have unhindered access to information, participation in investigations, and the ability to assist families in exercising their right to truth, justice and reparation;
	(e)	To promote structured dialogue and cooperation between State institutions and civil society organizations to enhance the search for disappeared persons, improve data collection, and prevent recurrence, while fully respecting the autonomy and independence of associations.
	6. 	Measures to protect children from enforced disappearance (art. 25)
		Conviction and Detention of Children 
59.	The Committee notes the information provided regarding Malawi’s juvenile justice procedures and child‑protection mechanisms under the Child Care, Protection and Justice Act. However, it remains concerned by reports that children may be detained in inappropriate conditions, including in facilities where adults are also held, and that some minors affected by migration or trafficking flows face heightened risks of disappearance or unlawful deprivation of liberty, particularly in contexts such as the Dzaleka refugee camp, where risks of violence, trafficking and disappearance have been documented. The Committee further notes that children in situations of detention or deprivation of liberty may face obstacles in exercising their rights to identity, family contact, and legal protection, which increase their vulnerability to being subjected to enforced disappearance. 
60.	The Committee recommends that the State Party:
	(a)	Ensure the full separation of children and adults in all places of deprivation of liberty, including police stations, immigration holding centres, and refugee or transit facilities, and prohibit any form of detention of unaccompanied children except as a last resort and for the shortest appropriate period;
	(b)	To guarantee procedural safeguards and access to legal assistance for all children in conflict with the law, ensuring immediate access to counsel, family members, and child‑protection officers;
	(c)	To establish independent monitoring mechanisms to regularly assess conditions of detention for children, including in informal or high‑risk settings such as refugee camps, and ensure that any violations, including arbitrary detention or risk of disappearance are promptly investigated;
	(d)	To ensure immediate investigation and accountability in all cases where children are believed to have been wrongfully detained, disappeared, or placed at risk of disappearance, including cases linked to trafficking networks and collusion[footnoteRef:7]. [7: 	 	See Joint statement on illegal intercountry adoptions, CED/C/9] 

		Wrongful removal of children
61.	The Committee notes the existing child‑protection legislation and ongoing efforts to modernize Malawi’s adoption framework. However, it remains concerned that the current adoption system lacks sufficient safeguards to prevent identity substitution, unlawful removal or placement of children, including those whose parents may have disappeared. During the dialogue, the State Party confirmed that reform of the adoption law has stalled, and that Malawi has not yet domesticated the Hague Convention on Intercountry Adoption, leaving gaps in oversight and protection in cross‑border cases. The Committee is further concerned about inadequate safeguards to prevent the falsification, alteration or destruction of identity‑related documents, and notes that weaknesses in birth registration systems create additional vulnerability to unlawful adoption, trafficking or concealment of a child's identity.
62.	The Committee recommends the State Party:
	(a)		To incorporate without undue delay all the acts described in article 25 (1) of the Convention into its legislation as specific offences, establishing appropriate penalties that take into account their extreme seriousness;
	(b)	 To expedite the review of the adoption framework, ensuring that the new legislation incorporates all safeguards required under article 25, including strict verification of identity, parental consent, and oversight by competent judicial authorities;
	(c)	To ratify and domesticate the Hague Convention on Protection of Children and Co‑operation in Respect of Intercountry Adoption and ensure that intercountry adoption procedures comply fully with international standards;
	(d)	To strengthen its efforts, in cooperation with the international community, to search for and identify children who may have been  victims of wrongful removal within the meaning of article 25 (1) (a) of the Convention and to prosecute and punish those responsible.
63.	While taking note of the National Registration Act of 2010 that make birth registration universal and compulsory, requiring registration of all births within six weeks, the Committee is concerned by structural, operational, and coverage challenges that hinder complete registration, including, rural remoteness, as well as administrative hurdles such as birth registration fees in case of late registration (after six weeks) or for foreign nationals..
64.	The Committee recommends that the State Party prevent the disappearance of children by strengthening the birth registration system, ensuring the registration of the births of all children, raising awareness among the general public of the importance of birth registration, and improving the completeness and accuracy of information collected at birth. In this connection, the Committee the State Party to generalize the free character of birth registration, and to improve the registration of births occurring outside hospital facilities and consider the use of mobile birth registration teams in remote communities
	D.	Dissemination and follow-up
65.	The Committee wishes to recall the obligations undertaken by States when becoming Parties to the Convention and, in this connection, urges the State Party to ensure that all the measures that it adopts, irrespective of their nature or the authority from which they emanate, are in full accordance with the Convention and other relevant international instruments.
66.	The Committee wishes to emphasize the particularly cruel effect of enforced disappearance on the human rights of women and children. Women and girls who are subjected to enforced disappearance are particularly vulnerable to sexual and other forms of gender-based violence. Women who are relatives of a disappeared person are particularly likely to suffer serious social and economic disadvantages and to be subjected to violence, persecution and reprisal as a result of their efforts to locate their loved ones. Children who are victims of enforced disappearance, either because they themselves were subjected to disappearance or because they suffer the consequences of the disappearance of their relatives, are especially vulnerable to numerous human rights violations, including identity substitution. In this context, the Committee places special emphasis on the need for the State Party to ensure that gender issues and the specific needs of women and children are systematically taken into account in implementing the recommendations contained in the present concluding observations and all the rights and obligations set out in the Convention.
67.	The State Party is encouraged to translate into all national languages and widely disseminate the Convention, its report submitted under article 29 (1) of the Convention, the written replies to the list of issues drawn up by the Committee and the present concluding observations, in order to raise awareness among the judicial, legislative and administrative authorities, civil society and non-governmental organizations operating in the State Party and the general public. The Committee also encourages the State Party to promote the participation of civil society, in particular organizations of relatives of victims, in the process of implementing the recommendations contained in the present concluding observations.
68.	Under article 29 (3) of the Convention, the Committee requests the State Party to submit, by no later than 18 March 2029, specific and updated information on the implementation of all its recommendations and any other new information on the fulfilment of the obligations contained in the Convention. In the meantime, the Committee invites the State Party to review its national legislation in compliance with the present Concluding Observations. The Committee reiterates its availability to support the State Party in that regard. It also encourages the State Party to consult civil society, in particular organizations of victims, when preparing this information, on the basis of which the Committee will determine whether it will request additional information under article 29 (4) of the Convention.
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