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ASYLUM SEEKERS & DIRECT PROVISION
In Ireland, asylum seekers and their children, both foreign-born and Irish-born, are currently forced to live in conditions which amount to segregation in direct provision centres, frequently located in remote areas, and which, combined with poverty and discrimination which prevent them from participating in the local community, is in effect, enforced social exclusion. There, residents are subjected to overcrowding as either entire families or several strangers share a single room. Their environment is one which lacks security as they are required to share living quarters or even a single room with strangers from differing cultural and religious backgrounds, as well as those who may belong to an ethnic, religious, social or political background which would have been in conflict with people of their own background in their country of origin. 

Article 2(c): Each State Party shall take effective measures to review governmental, national and local policies, and to amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination wherever it exists.

(e): Each State Party undertakes to encourage, where appropriate, integrationist multiracial organizations and movements and other means of eliminating barriers between races, and to discourage anything which tends to strengthen racial division.

The National Children’s strategy recognises the fact that socially-excluded “children cannot develop the range and quality of relationships and networks that most children enjoy and which are essential to a good quality of childhood.” Yet, state-approved, state-enforced social exclusion in the form of direct provision exists.

Unfortunately, Ireland’s anti-poverty & social inclusion policies do not currently cover asylum seekers within their remit, although asylum-seeking children and their families are just as vulnerable as those targeted in these policies.  Application of these policies to them could vastly improve the lives of asylum-seeking children in direct provision. However, the reality with which they live is made invisible because their deprivation is not reflected in statistics like the EU Survey on Income & Living Conditions on child poverty from which they are excluded since they are not considered to be living in a household.  

Access to social welfare payments in Ireland is contingent on satisfying the habitual residence condition which stipulates that an individual must have been living in Ireland for a certain period of time, initially set at a minimum of two years but is now not a fixed period of time, before they are eligible for welfare payments. According to the Guidelines for Deciding Officers issued in 2008 by the Department of Social and Family Affairs (DFSA), “an asylum-seeker…cannot satisfy either the habitual residence condition or the normal residence condition for any DFSA payments.” Time spent in the asylum process does not count towards the residence requirement although as applicants, asylum seekers are legally resident in the country. This translates into poverty not only for asylum seekers but also those who have recently been granted status since they cannot access social welfare payments like child benefit. Furthermore, the habitual residence condition poses particular difficulties for migrant women who find themselves unable to escape domestic violence where their immigration status is linked to that of the abusive spouse and therefore they are unable to meet the habitual residence condition in their own right. 
In clause 4 of the Committee’s previous concluding observations (CERD/C/IRL/CO/2) of 2005, the Committee noted the positive development consisting of the establishment of independent institutions in the field of human rights and racial discrimination, specifically naming institutions such as the Irish Human Rights Commission, Equality Authority, and the National Consultative Committee on Racism and Interculturalism (NCCRI). Furthermore in clause 12, the Committee, under Article 2, recommended that “the State Party provide the newly established institutions in the field of human rights and non-discrimination with adequate funding and resources to enable them to exercise the full range of their statutory functions and also support the NGO Community.”
However, the human rights infrastructure that had been previously praised by the CERD Committee has now been seriously undermined with the closure of agencies such as NCCRI and Combat Poverty Agency, and the decision of the government in 2009 to no longer undertake the implementation of the National Action Plan Against Racism. In 2009, the Equality Authority and the Irish Human Rights Commission suffered severe cuts in government funding of 43% and 32% respectively. 
Article 3: State Parties particularly condemn racial segregation and apartheid and undertake to prevent, prohibit and eradicate all practices of this nature in territories under their jurisdiction.

Furthermore, in clause 13 of its previous concluding observations (CERD/C/IRL/CO/2) which refers to Article 3, the Committee specifically expressed concern “at the possible implications of the policy of dispersal and direct provision,” and encouraged “the State party to take all necessary steps with a view to avoiding negative consequences for individual asylum seekers, and to adopt measures promoting their full participation in society.”
The very nature of direct provision centres makes them means by which asylum seekers and their children are segregated from local Irish communities they wish to integrate into. This segregation and the living standards imposed under direct provision amounts to discrimination.
Children living in direct provision centres feel that the fact that they live there labelled them negatively as asylum seekers and made them more prone to isolation from their classmates because they cannot socialise with other children in the same way as a child living in an ordinary household setting would be able to because asylum-seeking children cannot invite their friends back to the centres to play after school, and thus cannot reciprocate invitations to play or to birthday parties even if their friends include them in such activities. Moreover, the deprivation, material and psychological, that children experience in direct provision develops in them a negative sense of self-worth when they see how much more Irish children have and are entitled to in terms of the rights that they have as children. 

Article 5: State Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:
(e) Economic, Social, and cultural rights, in particular:

(iii) Right to Housing

Direct Provision Centres:

The International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR) specifically includes in article 11(1), the right to adequate housing as part of the right to an adequate standard of living. The Committee on ICESCR, in its General Comment 4, interprets adequate housing to be not merely a roof over one’s head but housing in environmentally safe locations that facilitate access to healthcare services, schools, and other facilities that avoid excessive demands on budgets of impoverished households. However, for direct provision residents living in overcrowded rooms in direct provision centres often located in remote areas, this requirement is not fulfilled. The housing deprivation which they experience results from the restrictions that prevent families from seeking suitable accommodation and the lack of privacy and space has had negative psychological effects on both adults and children, leading to stress-related illnesses. Moreover, it also has long-term implications on a child’s physical and psychological development, and particularly on the ability to learn because many find it hard to study in a noisy, overcrowded environment.

Accommodation for Separated Children

Most separated children live in hostels around the Dublin area with a few accommodated in foster care or residential care centres. Although the Child Care Act 1991 requires that all children’s residential centres be inspected by the Social Services Inspectorate, 7 out of the 9 accommodation centres are not registered or inspected residential centres since they are privately-owned, profit-making service providers. These private facilities are not governed by the National Standards for Children’s Residential Centres (2001) and there is no requirement that staff must be appropriately trained or qualified. While registered residential centres like those in which Irish children in care live, are all houses with outdoor recreational spaces, run by care staff who are available 24 hours a day, unregistered hostels in which most separated children live do not employ qualified care workers and during the night, they have just 2 security guards and no care staff on duty. Children have voiced concerns over confidentiality, being treated fairly and feeling threatened by hostel managers and staff leading to a fear of expressing themselves freely (contrary to article 12 of the CRC stating that children should be allowed to free expression of their views), poor hygiene, overcrowding, low accommodation standards, poor quality of food and the lack of access to food outside set meal times, and delays in accessing medical treatment since they have to go through their social worker to make an appointment and some children may not have an appointed social worker. This difference in the quality of care amounts to a breach of the non-discrimination.

(iv) Right to public health, medical care, social security and social services
Physical ill health: 
Malnutrition within the direct provision system is a serious concern especially since one is given no choice in when or what to eat because residents are not allowed to cook for themselves, and parents do not have a choice regarding when their babies are weaned onto solid food since they are denied access to baby formula once the child turns 1. Not only are the various dietary and cultural needs not accommodated for but the quantity and quality may be inadequate leading to issues of inadequate nutrition which asylum seekers cannot easily supplement by buying their own food, given financial constraints since asylum seekers are expected to survive on a meagre allowance of €19.10 per adult and €9.60 per child. Malnutrition, particularly of children and expectant mothers is a real concern, as is the hunger of adults resulting from the rationing of the food they buy with their very limited financial resources to supplement accommodation centre food in an effort to provide for the needs of their children before those of the adults. Access to adequate food in the context of direct provision is one that urgently needs to be addressed since it has implications for the enjoyment of the right to health and the right to life.

Most people in direct provision have access only to basic health services and very often, access is hindered by language barriers as well as the fact that some services may be physically inaccessible from their accommodation, especially given the fact that limited funds means access to transport to and from health services is limited. The combination of ill health, along with income and food poverty, can have disastrous effects for a family with limited resources.

Mental Health Issues:

In addition to the trauma caused by events in the country of origin, stress related to the uncertainty inherent in the often very lengthy asylum process and living conditions in direct provision, along with isolation resulting from restrictions on access to higher education and enforced long-term unemployment aggravate mental health problems among asylum seekers.
It has been reported in the press that a child with psychological and medical issues was deported at the end of October 2010, despite appeals from the child’s doctor, psychologist and support worker from the Irish Society for the Prevention of Cruelty to Children.
Medical Referees engaged by Reception & Integration Agency:

Medical referees are contracted by the Reception & Integration Agency (RIA) to review the medical records of direct provision residents in relation to whether residents can or should not be transferred to other centres. According to the testimony of a doctor working with direct provision residents given at a hearing of the Oireachtas Committee for Health and Children in October, 2010, the review of the medical referee is entirely paper-based so the medical referees who are entrusted with an important decision which could have a great impact on the patient’s well-being, actually never examines or speaks to the patient. Doctors who actually see the patients and are therefore in a position to comment on their patients’ conditions are asked to briefly summarise their patients’ conditions in writing, however complex the situation might be. The doctor working with residents in a centre in Mosney was asked to assess and summarise 47 cases within 3 working days and his request for more time was denied. He has stated that he has requested a meeting with RIA’s medical referees so that he could discuss in detail the concerns he has about his patients but that he had not had access to them.
RIA in their written responses to the questions by the Oireachtas Committee for Health and Children, have stated that their “referee’s advice, even if contrary to that of the treating doctor, takes precedence.”

Social Services:
Separated Children:
While asylum seeking children in general are highly vulnerable to social exclusion and poverty due to factors like higher levels of dependency on direct provision and social welfare, lower levels of welfare payments, and higher levels of housing deprivation, separated children without the care of parents or a legal guardian to ensure their well-being and to represent their best interests are particularly vulnerable to  trafficking, discrimination, poverty, and difficulties in accessing proper housing, education, health care and other services.

While legal obligations are clearly stated in international and domestic law, inconsistency exists in actual application, with different sections of the Child Care Act 1991 being used by different professionals in different locations which have different resources. This leads to inequalities in the services provided. In some areas such as Cork, separated children are classified as homeless children under section 5 of the Act and are placed in placed in hostel accommodation for the homeless and are therefore not placed in the care of the HSE. On the other hand, separated children in Dublin are taken into HSE care under section 4 of the Act. There are also disparities in the types of social supports available depending on the region, such as, for instance, Dublin being the only place with an Out-of-Hours social work service, leading inevitably to different approaches in different locations.

Although separated children as an at-risk group should be entitled to access to social workers, in practice, not all children are allocated one. As such, children without social workers do not have anyone in authority to turn to if they have problems or need help. Thus, there is a pressing need to provide each child with an independent guardian ad litem of the kind in accordance with General comment 6 of the UN Committee on the Rights of the Child which calls for “the appointment of competent guardian… [which] serves as a key procedural safeguard to ensure respect for the best interests of an unaccompanied or separated child… The guardian or advisor should have the necessary expertise in the field of child care, so as to ensure that the interests of the child are safeguarded and the child’s legal, social, health, psychological, material and educational needs are appropriately covered by, inter alia, the guardian acting as a link between the child and existing specialist agencies/individuals who provide the continuum of care required by the child.” Section 26 of the Child Care Act 1991 also makes provision for the appointment of a guardian ad litem under certain circumstances but this provision is rarely ever implemented.

Such independent guardians would be instrumental in ensuring that all decisions are taken in the best interests of the child, that the child is consulted, advised and represented, that the child can apply for protection residency in their own right rather than the HSE making the decision to apply for asylum or not for them, and that access to services is facilitated.
The current arrangement is one under which the child applies for asylum only if the HSE determines that it is in the child’s best interest, and cases have been reported where a child who wished to make an application was advised against doing so. Moreover, while a child who is permitted to submit an asylum application would have a legal standing in the country as an asylum applicant, those who do not have no other legal standing in the country, other than that they are in the care of the HSE, and this can leave a child without any legal status at all if he or she “ages out” of HSE care at age 18.

Aged-Out Minors:
A group that is beginning to emerge as part of the phenomenon of separated children are aged-out minors, separated children between the ages of 18 and 21, who have “aged out” of HSE care at the age of 18. Once they turn 18 years old, those still awaiting the outcome of their asylum process come under the remit of the Department of Justice, Equality and Law Reform. Once they age out, the Department of Justice examines their asylum applications in an adult-oriented, adversarial process, and transfers them from the more age-appropriate care facilities to direct provision centres where they are treated as adults, and which, as privately managed entities are not subject to inspections by the Irish Social Services Inspectorate. Once transferred to the direct provision system, there is very little or no follow-up and aftercare by the HSE.

Many aged-out minors arrived as young children and have thus spent their formative years in Ireland awaiting the outcome of their asylum applications. As such, they have begun to integrate with the local community, making friends and getting to know local contacts through school and the community. However, once they have aged-out, they no longer have access to resources they previously had access to such as formal education, social workers or appointed guardians, or to mental health practitioners. In cases where minors are dispersed to direct provision centres far from where they had been in HSE care, they lose access to the support of friends and local contacts which they had spent years establishing, not to mention separation from younger siblings who may be the only family they have in Ireland.

To further complicate matters, while the HSE recommends that a child apply for asylum where deemed appropriate and helps the child through the process, not all apply for asylum as children while in the care of the HSE, leaving those who have “aged-out” of HSE care without applying without any legal standing in the country once they turn 18. These minors could end up homeless and impoverished because without legal status, they cannot access welfare benefits or work, the HSE will no longer have an obligation to house them, and they will not be eligible for direct provision until they make an application for asylum. There is a need to address this situation by creating an alternative whereby temporary residence may be permitted to minors who may not necessarily satisfy the conditions of refugee status but are nonetheless in need of special assistance and protection.

Overall, there is currently a lack of resources and follow-up to support the transition from HSE care to direct provision, which taken together with exclusionary provisions that prevent them from access to higher education and employment, leads to the social exclusion of asylum seekers, increasing their vulnerability as they become, in effect, invisible from society. They become vulnerable not only to depression resulting from a feeling of isolation and lack of control over their lives, but also to exploitation and trafficking due to poverty and to the fact that they have no friends, family, or social worker who would notice should they go missing.

 (vi) Right to equal participation in cultural activities

Asylum seekers living in direct provision are vulnerable to social exclusion, given the nature and often the remote location of accommodation centres, along with restrictions on educational and employment opportunities which do not facilitate integration into the local community. Such conditions have a negative psychological impact, not only on adults, but also on the social development of children.

Children in direct provision suffer from various forms of social exclusion. Their housing situation is such that they cannot bring friends home to play, or reciprocate invitations and they are labelled as outsiders for merely living in direct provision centres. They cannot partake in most of the community and extra-curricular activities due to the economic constraints which their families face, which restricts their access to money for social activities and transport. Restricted access to transport hinders access not only to participating in social activities of the local community but also limits access to more crucial services like healthcare and other support services.

In relation to Article 5, clause 23 of the Committee’s concluding observations (CERD/C/IRL/CO/2) expressed concern about “women belonging to vulnerable groups and at the instances of multiple discrimination they may be subject to” and “encourages the State party to take measures with regard to the special needs of women…in particular…migrants, refugees and asylum seekers.”
Asylum seeking women tend to suffer multiple layers of discrimination. Their health is compromised when, due to limited resources, they can only afford a limited amount of nutritious food to supplement direct provision food so their nutritional needs are sacrificed when they put their children’s needs before their own. Lack of access to childcare not only hinders equal participation in community activities and access to education and training, but often poses difficulties in accessing health care. Single women (and their children) also remain vulnerable to exploitation, given the non-existence of secure, women-only hostels.
In relation to Article 6, clause 24 of the Committee’s concluding observations (CERD/C/IRL/CO/2) expressed the hope that “all issues pertaining to the appeal procedure will be adequately resolved within the framework of the proposed Immigration and Residence Bill.”
However, the proposed Immigration, Residence and Protection Bill 2010 includes provisions which would legalise summary removal without access to a fair hearing of migrants who are in the state without the permission of the Minister of Justice and would cease to provide prior notice of removal to the individual concerned, denying them of the opportunity to lodge an appeal. These provisions ignore the UN Human Rights Committee’s observations under ICCPR in 2008 which stated that the “State party should amend the Immigration, Residence and Protection Bill 2008 to outlaw summary removal,” and contradicts the Irish Supreme Courts judgement in the cases of Oguekwe v. Minister for Justice, Equality, & Law Reform, and Dimbo v. Minister for Justice, Equality, & Law Reform which ruled that constitutional rights and the ECHR must be considered prior the arrest, detention and removal of individuals that are perceived to be unlawfully present in the State. 
Recommendations:

1. Establishment of an independent complaints mechanism within Direct Provision and independent inspections of centres, neither of which currently exist, would significantly redress the various problems and issues in Direct Provision. The recording of complaints would also provide useful data in identifying and highlighting problems within the system which could then be constructively addressed.

2. Currently, asylum seekers are explicitly excluded from government policies in areas such as integration, anti-poverty, and social inclusion. While the NGO community provide supports and assistance to asylum seekers, their resources and efforts alone are inadequate so there is a need for the government to start including this vulnerable population in their integration strategies and activities as well as maintaining sufficient funding for human rights bodies such as the Equality Authority and the Irish Human Rights Commission which will enable them to effectively carry out their functions.
3. In light of the clauses allowing for summary removals in the proposed Immigration, Residence and Protection Bill 2010, an independent review mechanism should be introduced as part of the removal procedures in order to ensure fairness and transparency.
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