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Country name: Albania


	
Appropriate pretrial detention times for children

Cluster of rights:

Right to lawful deprivation of liberty
Right to speedy trial and brevity of pretrial detention
Convention on the Rights of the Child Article 37(b 
Convention Against Torture Article 2

Areas of concern:

[bookmark: _gjdgxs]The international human rights community needs to adopt stricter time limits for children in pretrial detention. International law strictly limits the circumstances in which children can be placed in detention while awaiting trial or while under investigation pre-charge. Pretrial detention should only be used in exceptional circumstances, where it is necessary to ensure the child’s appearance at the court proceedings, or where the child is an immediate danger to himself/herself or others.[footnoteRef:0] Pretrial detention is only permitted as a measure of last resort and for “the shortest appropriate period of time.”[footnoteRef:1] However, there is no clarity around what is meant by an “appropriate period of time.” The Committee on the Rights of the Child, in General Comment 10, recommended that children who are detained should be formally charged within 30 days and once charged, that a final decision should be made by the court within six months.[footnoteRef:2] The Committee additionally recommended that any such detention should be reviewed regularly by a competent body[footnoteRef:3] These recommendations can and should be strengthened. [0:  Patrick Webb & William Allen Kritsonis, Controlling those Kids: Social Control and the Use of Pretrial Detention among Youth in the United States of America: National Implications, ERIC (Oct. 2006), https://eric.ed.gov/?id=ED493565. ]  [1:  G.A. Res. 44/25, Convention on the Rights of the Child, art. 37(b) (Nov. 20, 1989) [hereinafter CRC].]  [2:  Comm. on the Rights of the Child, General Comment 10: Children's Rights in Juvenile Justice, § 80, U.N. Doc. CRC/C/GC/10 (Apr. 25, 2007) [hereinafter CRC General Comment 10].]  [3:  Id. ¶ 83 (specifying that regular review is “preferably every two weeks”).] 


[bookmark: _30j0zll]Defendants in pretrial detention are more likely to be abused, mistreated and tortured,[footnoteRef:4] and children are particularly vulnerable. In many countries, the lack of adequate facilities, food and sanitation, insufficient access to education and training, and compromised contact with family and friends makes even short periods of time in pretrial detention traumatic for children. Detention has been shown to significantly increase the risk of depression, suicide, school drop-out, and drug use among children.[footnoteRef:5] Research shows that children’s sense of time is significantly different than adults, making even short periods of detention particularly harmful.[footnoteRef:6] Unfortunately, in many countries the majority of children in detention are awaiting trial and may spend months or years behind bars before having their cases resolved. As a result, it is critical that children’s rights organizations advocate for significant reductions in the use of pretrial detention as well as speedier trials in order to reduce the duration of pretrial detention.  [4:  Moritz Birk et. al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, 27, OPEN SOC’Y FOUND. (2011)), https://www.opensocietyfoundations.org/sites/default/files/pretrial-detention-and-torture-06222011.pdf. ]  [5:  Barry Holman & Jason Ziedenberg. The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, 3–10, JUST. POL’Y INST. (Nov. 28, 2006), http://www.justicepolicy.org/images/upload/06-11_rep_dangersofdetention_jj.pdf. ]  [6:  David E. Arredondo, Child Development, Children's Mental Health and the Juvenile Justice System: Principles for Effective Decision-Making, 14 STAN. L. & POL'Y REV. 13, 18–19 (2003).] 


The 2018 report “Children in Pretrial Detention: Promoting Stronger International Time Limits” is the first study of how long countries allow children to be detained awaiting trial. Looking at the legal limits in 118 countries, the report found that 26% of countries have no time limit and 40% of countries allow exceptions to their time limit, risking indefinite detention. However, the length of time that children actually spend in detention awaiting trial is data that countries have not be collecting or reporting. 

Criminal justice procedures for children vary widely throughout the world, and it appears that international and regional human rights bodies have, to date, been reticent to prescribe what constitutes the “shortest appropriate time” for pretrial detention for children. Clarification is desperately needed since children in many countries are suffering irreversible harm from spending excessive periods of time in pretrial detention. Even in jurisdictions that have successfully implemented alternatives to detention, children still spend months or years in pretrial detention, often longer than any sentence they might receive on conviction. It is reportedly common for children to receive conditional release or diversion after months of pretrial detention[footnoteRef:7]. This means that the most significant time spent deprived of liberty is while awaiting trial, when children are ostensibly presumed innocent.  [7:  E.g., Diagnóstico del Sistema de Justicia Para Adolescentes del Estado de Chihuahua: “Buenas Prácticas para las Alternativas a la Detención”, 8–10, JUSTICIA JUVENIL INT’L (Sept. 2017) https://jjimexico.org/projects/chihuahua [hereinafter Diagnóstico 2017].] 


The Children in Pretrial Detention: Promoting Stronger International Time Limits report serves as a baseline for the committee to expand on country practices regarding times of pretrial detention of children. 

Methodology:

This alternative report is based on the Children in Pretrial Detention report on pretrial detention times of 119 CRC State parties. Such report was conducted by reviewing the respective current statutes or court rules in force at the time that the data was collected. When the actual statute or court rule could not be directly examined, when unavailable, secondary sources such as UN reports, Concluding Observations from the CRC Committee, or other IGO or NGO reports, were used to determine the content of the statute.

In defining the statutory time period of pretrial detention, when possible, the report applied the statutory maximum for pretrial detention based on the time allowed in detention from arrest until a sentence was established. However, varying jurisdictions defined pretrial detention differently or set limits based on alternative procedural milestones. Where the statute did not provide a length of days or it was unclear, the number of days was based on the national law’s definition of pretrial detention. 

The number of days were calculated at 30 days per month when the statue used a number of months rather than days for durations shorter than one year. Monthly durations beyond one year are added to a 365-day period. For example, 18 months was calculated as one year (365 days) plus six months (six 30-day periods, or180 days) to be 545 days. All time limits and averages were rounded to the closest whole day.

If a statute referenced another law or calculation, such as a portion of time based on the possible sentence, such calculation was made. However, when sufficient information could not be found to calculate the time, a maximum limit was not included. 

If the pretrial detention time limit was defined based on multiple procedural steps, such as X days from arrest to arraignment and Y number of days from arraignment until sentencing, then the longest possible number of days allowed were added for each step to establish the pretrial detention time limit. Most countries do not include in their limits the time held before first hearing or initial charge 

Most jurisdictions did not indicate any time limit for children in pretrial detention pending appeals. For the sake of uniformity, only limits based on pretrial detention before the first adjudication were used. State practices are unclear when a case is appealed, and the child is in pretrial detention, such as if the clock is suspended or if the time limit still applies. 

















Albania

	Albania has a blanket pretrial detention limit of a maximum of 547.5 days for children that varies by type of crime. For crimes punishable by up to ten years’ imprisonment when no acts have been filed, children may spend 90 days in pretrial detention with a possible extension of 30 more days, which means they may spend a total of 120 days in custody. For the crimes punishable by not less than ten years’ imprisonment when no acts have been filed, children may spend 180 days in pretrial detention with a possible extension of 30 more days, which means they may spend a total of 210 days in custody. For the crimes punishable by up to ten years’ imprisonment when acts have been filed but no final conviction has been issued, children may spend 135 days in custody, with a possible extension of 30 more days, which means they may spend a total of 165 days in custody. For the crimes punishable by not less than ten years’ imprisonment when acts have been filed but no final conviction has been issued, children may spend 180 days in pretrial detention with a possible extension of 30 more days, which means they may spend a total of 210 days in custody. For the crimes punishable by up to ten years’ imprisonment when a sentence has been issued but a court of appeals has not rendered a decision, children may spend 90 days in pre-trial detention with a possible extension of 30 additional days, which means they may spend up to 120 days in custody. For the crimes punishable by not less than ten years’ imprisonment when a sentence has been issued but a court of appeals has not rendered a decision, children may spend 135 days in custody, with a possible extension of 30 more days, which means they may spend a total of 165 days in custody. Under the Albanian Criminal Procedure Code, the total duration of pretrial detention for children, including potential extensions, cannot exceed 365 days for crimes punishable by up to ten years’ imprisonment and cannot exceed 547.5 days or crimes punishable by not less than ten years’ imprisonment.

	Statute Citation
	CRIMINAL JUSTICE FOR CHILDREN CODE, LAW No. 37/2017[footnoteRef:8] (Translated from Albanian) [8:  Ligji 37/2017, Fletorja zyrtare, art. 87 (2017).] 


Article 87 
Executing the precautionary measure of pre-trial detention against a juvenile 
1. Every month from the execution of the arrest decision, the court, even ex officio, after hearing the parties, shall decide to continue, replace or revoke the measure. 
2. The prosecutor has the burden of proof for the continuation of the measure of pre-trial detention. 
3. The provisions of the Criminal Procedure Code shall apply, accordingly, to the pre-trial detention of the child in conflict with the law. 
4. The juvenile, irrespective of the provision in paragraph 3 of this Article, may not be remanded in custody for a period longer than half the period of pre-trial detention foreseen for the adults, according to the Criminal Procedure Code. 

CRIMINAL PROCEDURE CODE, LAW No. 7905[footnoteRef:9] (Translated from Albanian) [9:   Ligji 35/2017, Fletorja zyrtare, art. 263, 264 (2017).] 


Article 263 
Time limits for the precautionary detention in prison (Amended by Law No. 35/2017 of 30.03.2017, article 141) 
1. Precautionary detention in prison ceases to have effect, if from the beginning of its execution, the following time limits have lapsed without the acts being filed to court: 
a) three months, when proceeding for criminal contraventions;
b) six months, when proceeding for crimes punishable by up to ten years’ imprisonment, in the maximum term; 
c) twelve months, when proceeding for crimes punishable by not less than ten years’ imprisonment, in the maximum term, or with life imprisonment. 
2. Precautionary detention in prison ceases to have effect, if from the date of submission of the documents to court, the following time limits have lapsed without a conviction decision being issued in the first instance: 
a) two months when proceeding for criminal contraventions;
b) nine months, when proceeding for crimes punishable by up to ten years’ imprisonment, in the maximum term; 
c) twelve months, when proceeding for crimes punishable by not less than ten years’ imprisonment, in the maximum term, or with life imprisonment. 
3. Precautionary detention in prison ceases to have effect, if from the date of issue of the sentence in the first instance, the following time limits have lapsed, without a decision being issued in the court of appeal: 
a) two months, when proceeding for criminal contraventions;
 b) six months, when proceeding for crimes punishable by up to ten years’ imprisonment, in the maximum term; 
c) nine months, when proceeding for crimes punishable not less than ten years’ imprisonment, in the maximum term, or life imprisonment. 
4. In case where the decision is quashed by the High Court and the case is returned to the court of first instance or court of appeal and also when the decision is quashed by the court of appeal and returned to the court of first instance, time limits provided for each instance of the proceedings start to run again from the day of issuance of the decision of the High Court or the court of appeal. 
5. In case where the defendant under precautionary detention in prison escapes, time limits start to run again from the moment he is placed in detention in prison again. 
6. The entire time period for the precautionary detention in prison, taking also into account the extension provided for under Article 264, paragraph 2, shall not exceed the following time limits: 
a) ten months, when proceeding for criminal contraventions; 
b) two years, when proceeding for crimes punishable by up to ten years’ imprisonment, in the maximum term; 
c) three years, when proceeding for crimes punishable by not less than ten years’ imprisonment, in the maximum term, or life imprisonment. 
7. When at the end of the time limit for the precautionary detention in prison, the prosecutor notified to the defendant a new charge, which provides for longer precautionary detention time limits, he/she asks the court to assign a new time limit for the precautionary detention in prison. The court shall decide in judicial hearing, after hearing the parties. 
8. When the new charge relates to a new fact, which was unknown at the beginning of the proceedings, the court shall assign a new time limit, which starts to run from the beginning, whereas in cases where only the legal qualification of the offence changes, the court shall apply the precautionary measure, and the time limit shall start to run at the same moment of the previous precautionary measure

Article 264 
Extension of the precautionary detention in prison 
1. At any stage and instance of the proceedings, when the examination of the defendant’s mental state has been ordered, the time limits for the precautionary detention in prison shall be extended for the time assigned to conduct the examination. The extension is decided by the court, upon request of the prosecutor, and after hearing the defense lawyer. Against the decision of the court, an appeal at the court of appeal or directly at the High Court may be filed. 
2. During preliminary investigations, the prosecutor may request the extension of the time limits of the precautionary detention in prison, that are expiring, when there are serious security needs and special complex verifications which render such extension indispensable. The court shall take a decision after hearing the prosecutor and defense lawyer. Extension may be done only once for a period of time not exceeding three months. 
3. The time limits for precautionary detention in prison may not exceed half of the maximum punishment provided for the criminal offence under proceeding.


	Recommended changes to statutory limit according to international law:
	· JJAI recommends Albania start working towards a 30-day maximum for children detained while awaiting trial.
· JJI recommends that Albania exhaust all alternative disciplinary or rehabilitative measures before resorting to pretrial detention. 
· The pretrial detention should only be allowed to be extended once by a judge for up to 30 more days based upon the procedural needs of the case. Albania should modify its Criminal Procedure Code or its Criminal Justice for Children code to ensure this limit on extensions. Albania should also clarify whether Article 87(4) of the Criminal Justice for Children Code, limiting the pre-trial detention of children to half the period foreseen for the adults, applies to extensions.[footnoteRef:10] Pretrial detention should start at the moment of the initial detention and end at the moment that the court establishes a final sentence. [10:  Ligji 37/2017, Fletorja zyrtare, art. 87 (2017)] 

· JJAI recommends that Albania clarify the limits of Article 264(3) of the Criminal Procedure Code stating “the time limits for precautionary detention in prison may not exceed half of the maximum punishment provided for the criminal offence under proceeding.”
· JJAI recommends that Albania ensure all fundamental legal safeguards to all children deprived of their liberty, including their rights to access an independent lawyer immediately after the arrest and to contact their families and relatives.


	Additional Information on the country
	· For criminal responsibility for crimes, a child is any person who has reached 14 years of age, but who is under 18 years of age, at the time of commission of the crime.[footnoteRef:11] For criminal responsibility for misdemeanours, a child is any person who has reached 16 years of age, but who is under 18 years of age, at the time of the commission of the misdemeanour.[footnoteRef:12]  [11:  Ligji 37/2017, Fletorja zyrtare, art. 7 (2017).]  [12:  Id.] 

· The Albanian Criminal Justice for Children Code establishes restriction or deprivation of liberty as a last resort.[footnoteRef:13] [13:  Ligji 37/2017, Fletorja zyrtare, art. 15 (2017).] 


	Questions for the state party related to child pretrial detention time limits:
	One or more if not already available:
· Data on the average time children actually spend in pretrial detention.
· Data on children detained with adults.
· Data on the number of children who spend longer than the maximum time in pretrial detention.
· Data on duration of pretrial detention as it varies by race, gender, religion or other relevant characteristics.
· [bookmark: _3znysh7]Data on efforts to reduce/ establish the length of pretrial detention and expedite cases.
· Information on how appeals and other challenges affect duration of pretrial detention.
· Information on standards related to initial court appearance, determination of legality of initial detention, and judicial control over detention of children.
· Data on oversight and children’s access to legal counsel within pretrial detention.


	Link to Global Study
	
https://jjimexico.org/ptd-report/









image1.jpg




