[image: image1.png]ORDO IURIS

TTTTTTTTTTTTTTTTTTTTTTTT






Warsaw, 31th January 2018

Honorable Member 
United Nations Committee 
on the Rights of Persons with Disabilities
Dear Madam or Sir, Member of the United Nations Committee 

on the Rights of Persons with Disabilities, 

The Ordo Iuris Institute for Legal Culture together with FAFCE – Federation of Catholic Family Associations in Europe, Fundacja Centrum Wspierania Inicjatyw dla Życia i Rodziny, Fundacja Mamy i Taty, Fundacja Pro-prawo do życia, Life Network Foundation Malta, SPUC – Pro Life – Society for the Protection of Unborn Children welcomes the opportunity to assist the United Nations Committee on the Rights of Persons with Disabilities in its adoption of the list of issues for the initial reports of Poland.
The Ordo Iuris Institute for Legal Culture is an independent legal organization incorporated as a foundation in Poland. It gathers academics and legal practitioners aimed at the promotion of a legal culture based on the respect for human dignity and rights. The Ordo Iuris pursues its objectives by means of research and other academic activity as well as advocacy and litigation. 

The Ordo Iuris has ECOSOC consultative status. Moreover, it is among organisations consulted by the Polish Government within the legislative process. Polish courts, including Supreme Court of the Republic of Poland, have accepted our 'third parties interventions'. The Ordo Iuris has also intervened before the European Committee of Social Rights and the European Court of Human Rights. We hope the Committee on the Rights of Persons with Disabilities will find our intervention supportive. 
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I. Executive Summary

The following report refers to the situation of observing and respecting in Poland selected rights contained in the Convention on the Right of Persons with Disabilities. 

I section (Articles 3 and 5 of the Convention) indicates current discrimination of disabled people and consequently their human dignity because of the validity of the Article 4a section 1 item 2 of the Act of 7 January 1993 r. on family planning, protection of human foetuses, and the conditions under which pregnancy termination is permissible. Constitutional case-law  of the Constitutional Tribunal of Poland is invoked, which clearly stated that human life cannot be deprived of the protection only because it is burdened with severely and irreversibly impairment or incurably and fatal illness and that discrimination against people due to any reasons is prohibited. 

II section (Articles 7 and 10 of the Convention) describes that the existing statutory conditions of abortion does not correspond to the international and constitutional protection of the right of life of the unborn child with disabilities. From the moment of conception human life becomes a constitutionally and internationally protected value, it concerns both phases of human development before and after birth. 

III section (Articles 4 and 8 of the Convention) reminds about conventional obligation to amend or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities and about constitutional obligation to ensure legal protection of life to every human being. The section presents the legislative proposal of the “Stop Abortion” Civil Committee that provides abolishing discrimination on statutory level of unborn children with disabilities by ensuring them the same legal protection that is enjoyed by healthy children at present.
II. Introduction

According to the Preamble to the Convention on the Rights of Persons with Disabilities
 “children with disabilities should have full enjoyment of all human rights and fundamental freedoms on an equal basis with other children”, whose rights are outlined in the Convention on the Rights of the Child
. The definition of a child is given in Article 1 of the Convention, which states that a “child” means “every human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier”. Moreover, Article 7 of the Convention clearly states that “States Parties shall take all necessary measures to ensure the full enjoyment by children with disabilities of all human rights and fundamental freedoms on an equal basis with other children”. Furthermore, Article 2 section 1 of the Convention on the Rights of the Child points to the fact that “States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's (…) disability.” According to the Convention on the Rights of the Child, legal protection of a child encompasses both the period before as well as after his or her birth. The Declaration of the Rights of the Child
, and subsequently the Convention on the Rights of the Child are founded on the basic principle that “the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth”. Implementation of the purpose of the Convention – “to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity”, in particular as regards children with disabilities, is guaranteed both by the Constitution of the Republic of Poland
, ratified international agreements, as well as legislation. In the case of the Constitution of the Republic of Poland, articles: 2, 18, 30, 32 sections 1 and 2, 38, 72 section 1 and 68 section 3 have particular legal significance for protection of children with disabilities. Moreover, the Act of 6 January 2000 on the Ombudsman for Children states in Article 2 that “a child is every person from the moment of conception until the age of majority”
. 

III. Articles 3 and 5: General principles and equality and non-discrimination
Equality and non-discrimination of the rights of children with disabilities is a natural consequence of the existing natural principle of innateand inalienable human dignity. This universal principle is inherent to all human rights and all human beings without any distinctions and it states that all human beings have equal worth and dignity and that all human beings should enjoy equal rights. Thus, discrimination against any person on the basis of disability constitutes a violation of the inherent dignity and worth of the human person. This recognition of the universal principle was acknowledged in the Universal Declaration of Human Rights
 and the UN Charter
 that are foundations for the Convention. They both give an explicit ground for equal dignity that is inherent for “all members of the human family”
 and that “everyone has the right to recognition everywhere as a person before the law”
. In practice it means that the UDHR rejects discrimination against any member of the human family, on the basis of any kind, including on the basis of human personhood. Article 2 of the UDHR asserts firmly that “everyone is entitled to all the rights and freedoms set forth in this declaration, without distinction of any kind (…)” and Article 6 of the UDHR specifically deals with the matter of division of human beings into persons and non-persons in the terms that “Everyone has the right to recognition everywhere as a person before the law”
. Additionally, Article 12 of the Convention emphasises that equal recognition before the law also applies to persons with disabilities. Therefore, according to Article 6 of the UNHR in connection with Article 12 of the Convention and Article 55 of the UN Charter equal treatment principle is for everyone, i.e. for every human being and for each member of the human family. Such equal protection derives from the inherent dignity of a human being, every human being without exceptions. Realization of this equal treatment principle is especially important in assuring equal promotion and protection of human rights of all human beings with disabilities, including those who require more intensive support, namely disabled children before and after birth. This means that inherent dignity of a human being starts with the very first moment of his or her existence. As to the beginning of existence and further development of the human being, it is undisputable that, from the point of view of science, human life begins at conception. It is then that every uniquely defined individual member of humanity is formed and begins to exist.
 This was also confirmed in the ruling by the Grand Chamber of the Court of Justice of the European Union in Oliver Brüstle v. Greenpeace e.V. (2011)
, where it was clearly stated, that “fertilisation is such as to commence the process of development of a human being”.
 From this moment, legal protection derived from inherent and inalienable human dignity begins, independently of the health status of the human being. In this regard, discrimination against an unborn child on grounds of impairment and disability is an evident violation of the equal dignity principle (Article 5 of the Convention).
 Application of the non-discrimination principle to unborn children stemmed from Article 12 of the Convention in connection with Article 6 of the UNHR. Moreover, such an application implies the statement of the Committee on the Rights of Persons with Disabilities to the Human Rights Committee that recognizes an unborn child as a person before the law.
 

Violation of the above mentioned natural principle of human dignity through discrimination of persons with disabilities is currently taking place in the light of legally valid Article 4a section 1 item 2 of the Act of 7 January 1993 r. on family planning, protection of human foetuses, and the conditions under which pregnancy termination is permissible
. In accordance with the wording of section 1 item 2 of the above mentioned Act, authorized person may in the light of the Act, perform an abortion if “prenatal tests or other medical premises indicate a high probability of severe and irreversible impairment of the foetus or an incurable disease threatening his life”. According to the “Report of the Council of Ministers on the implementation and the consequences of the application in 2016 of the Act of 7 January 1993 on family planning, protection of human foetuses, and the conditions under which pregnancy termination is permissible” in 2016 alone, 1098 unborn children were killed legally, 1042 of which because of suspected disabilities, mostly related to suspicion of trisomy 21 (so called “Down syndrome”)
. Statistical data for the period 2002-2016 presented in the aforementioned Report, due to the existence of statutory premises contained in Article 4a section 1 item 2 of the Act, unambiguously show a rising trend in abortions due to suspected disability of the unborn child.
 This lethal discrimination is based not only on evident grounds of impairment, disability or a disposition to them but also on presumption of a given health status, genetic or other predisposition towards illness. Such presumptions, as was rightly stated in paragraph 22 of the draft of the General Comment No. 6 on Article 5 of the Convention, constitute also grounds of discrimination.
 The rights granted in Article 4 section 1 item 2 of the Act make use of such a discriminating presumption of “high probability” of impairment or illness. However, a “high probability” both of a severe and irreversible impairment of the foetus as well as of an incurable disease threatening the child’s life is hard, or even impossible to state from the perspective of development of medical knowledge and technical capabilities. Above all, development of medicine points to the fact that as the child develops in the mother’s womb, his or her health condition improves in many cases, resulting in the illness not being a threat to the child’s life anymore. Moreover, technical capabilities of contemporary medicine make it impossible to unambiguously state that a child is unable to survive outside of the mother’s body. 

Human life cannot be deprived of protection simply because it is burdened with severe and irreversible impairment or an incurable and terminal illness. This was also confirmed by the Constitutional Tribunal in the verdict of 30 September 2008 in the case under file ref. no. K 44/07, stating that “human life is not subject to valuation because of age, health condition, expected duration, or any other criteria”
. Premises based on Article 4a section 1 item 2 of the Act are not rooted in values, rights and freedoms expressed in the Basic Law. It is impossible to find in the Constitution of the Republic of Poland any norm that would justify treatment of people who are severely and irreversibly or incurably ill as unworthy of full protection of life and health. Quite on the contrary, Article 32 section 2 of the Constitution of the Republic of Poland confirms that discrimination “for any reason whatsoever” is prohibited, and moreover Article 68 section 3 of the Constitution of the Republic of Poland obliges public authorities to ensure special health care to children, also with disabilities and impairments. The fact that a premise taking away absolute safeguards of the right to life due to inborn defects leads to stigmatization of all persons with disabilities. The above view on discrimination and stigmatization of unborn children due to their disability or suspected disability is close to the position of the Committee on the Rights of Persons with Disabilities presented within the framework of the discussions on adoption of General Comment No. 36 on Article 6 of the International Covenant on Civil and Political Rights
. Widespread support for citizens’ initiatives aimed at protection of human life, as well as growing awareness of the bloody and brutal truth about abortion techniques, shamefully hidden until now, lead to the conclusion that the society has matured and is ready to restore full statutory protection of life and health to people discriminated against because of their health condition. Opinion polls show that the opposition of Poles to abortion grew significantly since the first citizens’ initiative foreseeing a ban on abortion was submitted in 2011. At the same time, there has been a drop in the number of people who opposed banning abortion, while at the same time ensuring their support for full protection of life. The number of opponents of eugenic abortion grew by almost a half, from 21% to 30%.
 Furthermore, recently submitted citizens’ initiative “Stop Abortion” was supported by almost 830 thousand citizens, four times more than the “Save the Women” initiative”
. 
Suggested questions to the Government:

1. When is the Polish Government planning to amend the Act of 7 January 1993 on family planning, protection of human foetuses, and the conditions under which pregnancy termination is permissible by abolishing Article 4a section 1 item 2 discriminating persons with disabilities at the prenatal stage of their development?
2. How is the Polish Government planning to legally regulate the legal status of an unborn child acknowledging that the child is a patient in the understanding of the Act of 6 November 2008 on Patients’ Rights and the Commissioner for Patients’ Rights
?
3. How does Poland ensure particular healthcare to children with disabilities before their birth, to which the country is obliged based on Article 6 section 3 of the Constitution of the Republic of Poland?
IV. Articles 7 and 10: Children with disabilities and right to life

Validity of the above mentioned Article 4a section 1 item 2 of the Act constitutes violation not only of general principles but above all of all rights safeguarded in Article 7 (1)  and Article 10 of the Convention 
The right to life of an unborn child is indisputable, as it is properly recognized as an attribute of every human being in international human rights instruments.
 Article 6 of the ICCPR impliedly recognizes the right to life of the unborn child, which is being constituted by its full context. Article 6 (5) of the ICCPR acknowledges independent status of the unborn child in respect of his or her mother, which was explicitly confirmed during preparatory work on the ICCPR. The UN’s reports clearly mentioned that the principal reason that death sentence should not be carried out on pregnant women was to “save the life of an innocent unborn child”
 and “was inspired by consideration for the interests of the unborn child”
. This approach reveals that Article 6 (5) of the ICCPR not only protects human beings during the pre-natal period of life but also recognizes them as a holders of human rights. An unborn child, who is by nature a human being, can be considered as holder of such rights from the moment of conception. This moment, which is a matter of scientific fact, determines the beginning of a new human life. The consequence of such reality is the formation of an individual right to life of the unborn child and corresponding obligation of the States Parties to protect this human life.
Moreover, the preamble of the Convention on the Rights of the Child explicitly recognizes the right to life of the unborn child. The preamble states that “the child, by reason of his physical and mental immaturity, need special safeguards and care, including appropriate legal protection, before as well as after birth.” In the context of the preamble of the Convention on the Rights of the Child, Article 1 of the Convention on the Rights of the Child that defines child as “every human being below the age of eighteen years” does not say thus that the status of a “child” is attributed at the time of birth. Furthermore, the Article 6 of the Convention on the Right of the Child holds that “States Parties recognize that every child has the inherent right to life” and that “States Parties shall ensure to the maximum extent possible the survival and development of the child.”

Articles 30 and 38 of the Constitution of the Republic of Poland also confirm the principle of protection of human life at every stage, both before and after birth. This principle is referred to for instance in the ruling of the Constitutional Tribunal of 28 May 1997, file ref. no. K 26/96, where the court once again confirmed that “The value of constitutionally protected legal interest – human life – including life developing in the prenatal phase, cannot be differentiated. There are no sufficiently precise and justified criteria to allow such a differentiation depending on the development phase of a human being. Since its creation, human life is a constitutionally protected value. This also applies to the prenatal phase.”
 
Suggested question to the Government:

1. When will the Polish Government restore full statutory protection of unborn children with presumed disabilities equal to full constitutional protection of dignity and the right to life of every human being irrespective of the phase of development (prenatal phase of human development) and irrespective of health condition (presumption of disability)? 

V. Articles 4 and 8: General obligations and Awareness-raising 
According to Article 4 (b) of the Convention, State Party is obliged to take all appropriate measures, including legislative steps, to amend or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities. Furthermore, in line with Article 38 of the Constitution of the Republic of Poland, the Republic is obliged to ensure legal protection of life to every human being. This means that public authorities are not only obliged to refrain from activities that negatively impact life as constitutionally protected value, but they are also burdened with a positive duty to undertake such activities that fully lead to implementation of the constitutional safeguard of protection of the right to life. This view is confirmed by the Constitutional Tribunal in the verdict of 23 March 1999 in the case under file ref. no. K 2/984. The Tribunal stated that “since a certain objective system of values stems from the constitution, the legislator is obliged to pass laws that make protection and implementation of these values in the broadest possible sense possible”
, and also that “irrespective of the «defensive» wording of the right to life, Article 38 obliges public authorities to undertake actions aimed at protection of life”
. The Constitutional Tribunal reiterated also that ‘(…) the ban on violating human life, including the life of the unborn child, results from norms of constitutional character. In such a situation, ordinary legislator cannot be authorized to decide about the conditions of validity of such a ban, thus making constitutional norms conditional.”
. Moreover, it needs to be emphasised that neither Article 30 nor 38 of the Constitution of the Republic of Poland introduce any time limitations suggesting that the obligation to respect and protect human dignity and right to life becomes valid upon birth or at some later point in time. As a consequence, it means that public authorities are obliged to respect and protect human dignity and the right to life from the moment of conception.
 The said scope of duties means that actions need to be taken at the level of the Act, which in practice would mean adopting the proposed amendment to the Act presented in the citizens’ initiative of the “Stop Abortion” Committee
. The proposed amendment to the Act also foresees abolishing discrimination on statutory level of unborn children with disabilities by ensuring them the same legal protection that is enjoyed by healthy children at present. Its purpose is to restore compatibility between the statutory and the constitutional protection of dignity and the right to life of unborn children with disabilities. 
Suggested question to the Government:
1. When will Polish Government initiate works on introducing amendments to Article 1 of the Act, which became invalid on 23 December 1997 in accordance with the ruling of the Constitutional Tribunal of 28 May 1997 in the case number K 26/96 within the scope in which it conditions protection of life in the prenatal phase from a decision of ordinary legislator? 
� Convention on the Rights of Persons with Disabilities, adopted in New York on 13 December 2006 (Journal of Laws of 2012 item 1169); hereinafter as the “Convention”. 


� Convention on the Rights of the Child adopted by the United Nations General Assembly on 20 November 1989 (Journal of Laws of 1991, No. 120, item 526 as amended); hereinafter as “Convention on the Rights of the Child”. 


� United Nations Declaration of the Rights of the Child, G.A. Res. 1386 (XIV)( 20 November 1959)[hereinafter: Declaration of the Rights of the Child];


� Constitution of the Republic of Poland of 2 April 1997 (Journal of Laws No. 78, item 483 as amended); hereinafter as the “Constitution of the Republic of Poland”.


� Article 2 section 1 of the act of 6 January 2000 on the Ombudsman for Children (i.e. Journal of Laws of 2017 item 922).


� UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III), hereinafter as “UDHR“, available at: http://www.refworld.org/docid/3ae6b3712c.html [accessed 20 November 2017].


� United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, hereinafter as “UN Charter”, available at: http://www.refworld.org/docid/3ae6b3930.html [accessed 20 November 2017].


� See Preamble of the UDHR. 


� Article 6 of the UDHR.


� This is also reaffirmed in Art. 16 of the International Covenant on Civil and Political Rights, 16 December 1966, UN General Assembly, United Nations, Treaty Series, vol. 999, p. 171, hereinafter as ICCPR, available at: http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx [accessed 20 November 2017].


� See e.g., Sadler, T.W. Langman’s Medical Embryology, 7th edition. Baltimore: Williams & Wilkins 1995, p. 3 (noting that “the development of a human begins with fertilization, a process by which the spermatozoon from the male and the oocyte from the female unite to give rise to a new organism (…)”); Moore, Keith L. and Persaud, T.V.N. The Developing Human: Clinically Oriented Embryology, 7th edition. Philadelphia: Saunders 2003, p. 2 (noting that “the union of an oocyte and a sperm during fertilization” marks “the beginning of the new human being.”).


� Oliver Brüstle v. Greenpeace e.V., C-34/10, decided on 18 October 2011 (hereinafter: Oliver Brüstle v. Greenpeace e.V.).


� Oliver Brüstle v. Greenpeace e.V., para. 35.


� See par. 7 of the draft of the General Comment No. 6 on art. 5 of the CRPD (first draft as of 31 August 2017). 


� See Committee on the Rights of Persons with Disabilities Comments on the draft General Comment No 36 of the Human Rights Committee on article 6 of the International Covenant on Civil and Political Rights, par. 1, available at � HYPERLINK "http://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC36-Article6Righttolife.aspx" �http://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC36-Article6Righttolife.aspx� [accessed: 26 January 2018].


� Act of 7 January 1993 on family planning, protection of human fetuses, and the conditions under which pregnancy termination is permissible. (Journal of Laws No. 17, item 78 as amended); hereinafter as the “Act”. 


� Report of the Council of Ministers on the implementation and the consequences of the application in 2016 of the act of 7 January 1993 on family planning, protection of human fetuses, and the conditions under which pregnancy termination is permissible – adopted by the Council of Ministers by circulation on 15 January 2018, transferred to the Sejm on 23 January 2018. � HYPERLINK "https://bip.kprm.gov.pl/kpr/bip-rady-ministrow/informacje-i-sprawozda/4632,informacje.html" �https://bip.kprm.gov.pl/kpr/bip-rady-ministrow/informacje-i-sprawozda/4632,informacje.html� [accessed: 24.01.2018r.].


� Ibid., Table no. 16 Pregnancy terminations in the years 2002-2016 (country-wide) –per reasons, p. 108. 


� See par. 21 and 22 of the draft of the General Comment No. 6 on art. 5 of the CRPD (first draft as of 31 August 2017).


� Verdict of the Constitutional Tribunal of 30 September 2008, file ref. no. K 44/07, item 7.5.


� See Committee on the Rights of Persons with Disabilities Comments on the draft General Comment No 36 of the Human Rights Committee on article 6 of the International Covenant on Civil and Political Rights, par. 1, available at � HYPERLINK "http://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC36-Article6Righttolife.aspx" �http://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC36-Article6Righttolife.aspx� [accessed: 26 January 2018].


� Communique from CBOS poll no. 51/2016, Opinions on admissibility of abortion, Warsaw 2016, p. 5). Cf. Also IBRiS poll of 6 October 2016.


� See � HYPERLINK "http://zatrzymajaborcje.pl/" �http://zatrzymajaborcje.pl/� [accessed: 24.01.2018].


� Act of 6 November 2008 on Patients’ Rights and the Commissioner for Patients’ Rights. (i.e. Journal of Laws of 2017 r. item 1318 as amended).


� See i.a.: the UDHR; the ICCPR; Declaration of the Rights of the Child; the CRC; Declaration of the Rights and Duties of Man, 9th International Conference of American States, Bogota, Colombia, 1948; Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols No. 11 and 14 (4 November 1950) [hereinafter: “European Convention on Human Rights”]; Organization of American States, American Convention on Human Rights, “Pact of San Jose”, Costa Rica (22 November 1969); Organization of African Unity, African Charter on Human and Peoples' Rights (Banjul Charter) as amended by Protocol adopted in 1998 (27 June 1981); Cairo Declaration on Human Rights in Islam (5 August 1990).


� See A/3764 § 18. Report of the Third Committee to the 12th Session of the General Assembly (5 December 1957).


� See A/2929, Chapter VI, §10. Report of the Secretary-General to the 10th Session of the General Assembly (1 July 1955).


� Ruling of the Constitutional Tribunal of 28 May 1997, K 26/96, item 3.


� Ruling of the Constitutional Tribunal of 23 March 1999, file ref. no. K 2/98, item 3.


� Ibid. 


� Ruling of the Constitutional Tribunal of 28 May 1997, K 26/96, item 4.1.


� See. A. Zoll, Opinia prawna w sprawie oceny konsekwencji i skutków prawnych projektu zmiany art. 30 i 38 Konstytucji RP, [in:] „Przed pierwszym czytaniem”, Konstytucyjna formuła ochrony życia. Druk sejmowy nr 993, Biuro Analiz Sejmowych Kancelarii Sejmu, Warsaw 2007, no. 3, p. 105.


� On 10 January 2018 the draft of the bill proposed by the “Stop Abortion” Committee was accepted for further proceedings in the Sejm by a majority of votes 277:134.
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