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Overview

1. This report provides a brief outline of some issues of concern with regard to the state party's compliance with the provisions of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Convention) to assist the Committee Against Torture (the Committee) in its consideration of New Zealand's seventh Periodic Report (the Report). 
2. Due to time constraints, this report is focussed on one area of concern - treatment of prisoners in situations of armed conflict - with a brief outline of the measures the state party has put in place to ensure that all allegations relating to ‘Operation Burnham’ were fully investigated and addressed, as raised in the List of Issues.

3. There are three main sections below:

A. Information on Peace Movement Aotearoa;
B. Treatment of prisoners in situations of armed conflict: Operation Burnham; and
C. Related issues: Bilateral Service Cooperation Plan; and Convention for the Protection of All Persons from Enforced Disappearance.
4. We appreciate the opportunity to provide information to the Committee, thank you.
A. Information on Peace Movement Aotearoa

5. Peace Movement Aotearoa is the national networking peace organisation, established in 1981 and registered as an Incorporated Society in 1982. Our purpose is networking and providing information and resources on peace, disarmament, justice and human rights issues. We have extensive national networks which include more than one hundred and fifty contacts for national or local peace, disarmament, human rights, justice, faith-based and community organisations, and more than seven thousand individuals. 

6. Promoting the realisation of human rights is an essential aspect of our work because of the crucial role this has in creating and maintaining peaceful societies. In the context of Aotearoa New Zealand, the Treaty of Waitangi, domestic human rights legislation, and the international human rights treaties to which New Zealand is a state party, and the linkages among these, are a key focus of our work; and any breach or violation of them is of particular concern to us. 

7. We regularly provide information to United Nations human rights treaty monitoring bodies, and to Special Procedures and mechanisms of the Human Rights Council on a range of peace, human rights, humanitarian disarmament and justice issues in Aotearoa New Zealand, including information related to concerning military activities, and previously provided information to the Committee in 2015. 
 
8. We are not in a position to send a representative to the 77th Session, but are happy to provide clarification of any points in this report or further information if that would be helpful to Committee members.
B. Treatment of prisoners in situations of armed conflict: Operation Burnham
9. As the Committee is aware, since 2001 there have been a range of significant public concerns about the conduct of New Zealand armed forces deployed in Afghanistan, including - since 2002 - persistent allegations that they had handed over prisoners to military or other state authorities without due regard to their right to freedom from torture as specified in the Convention and in the Geneva Conventions. 

10. These concerns, along with concerns about unreported civilian deaths and other issues, ultimately led to the state party announcing a government Inquiry into Operation Burnham (the Inquiry) in 2018. 
 Following several time extensions, the Inquiry submitted its report to the state party on 17 July 2020, and released it publicly on 31 July 2020.

11.  During the course of the Inquiry, it was readily apparent that military personnel had misled both the public and government Ministers about what had transpired during Operation Burnham and other military operations in Afghanistan, and that a number of breaches of international law had occurred. However, some breaches were brushed aside or pronounced as “justified under international law” (including the death of a small child
) by the Inquiry panel, and no recommendations were made to hold anyone to account for their conduct.
12. This decision was summarised in the final chapter of the Report, ‘Looking to the future’ as follows: “We have not arrived at our views lightly. Change is necessary. We stress, however, that the problems that emerged in relation to NZDF do not relate to matters of military capability. As far as the conduct of Task Force 81 (TF81) personnel during the various operations discussed in this report is concerned, we make no recommendations for further investigation or other action. Further, we make no recommendations in relation to the New Zealand Special Air Service (NZSAS) and NZDF personnel involved in the events after Operation Burnham. Our focus here is forward-looking - what can be done to prevent or reduce the likelihood of the problems we have seen reoccurring?”
 

13. The Inquiry made four recommendations, which are outlined below, along with a brief summary of what action has been taken by the state party in relation to each. 
14. Recommendation 1: An expert review group should look at NZDF's organisational structure, record-keeping and retrieval processes to assure the Defence Minister they meet international best practice.

15. An Expert Review Group was appointed by the Minister of Defence in October 2020 and released its Report in September 2021.
 The Report does not cover any issues directly related to the detention of prisoners.
16. Recommendation 2: An office of the Independent Inspector-General of Defence (located outside the NZDF organisational structure) should be established to facilitate independent oversight of NZDF and enhance its democratic accountability.

17.  Legislation to establish an Inspector-General of Defence (IGD) - the Inspector-General of Defence Bill - was introduced to parliament on 27 October 2022, and was referred to the Foreign Affairs, Defence and Trade Select Committee (FADTSC) after its first reading on 9 November 2022. The FADTSC report back to parliament on the Bill is due by 23 June 2023.

18. The legislation has a number of flaws, including - of particular relevance to the Committee - questions around whether it will actually achieve independent civilian oversight; restrictions on who can initiate an investigation or assessment; the requirements to “notify the Minister, the Secretary of Defence, and the Chief of Defence Force of the Inspector-General’s intention to begin the investigation or assessment” and to provide them with “the finalised terms of reference” and “at least 5 working days’ notice of any public announcement of the investigation or assessment”
 which are contrary to standard investigative practices, and considerably at odds with the stated independence of the IGD; and the powers given to the Chief of Defence Force to refuse permission for the IGD to visit an operational military theatre. These concerns, along with recommendations for strengthening the legislation, are outlined in more detail in our submission to FADTSC.

19. Recommendation 3: A Defence Force Order should be promulgated setting out how allegations of civilian casualties should be dealt with in-theatre and in New Zealand.

20. In response to this recommendation, ‘Defence Force Order 35: New Zealand Defence Force Response to Civilian Harm’ (DFO35) was released by the Chief of Defence Force on 11 February 2021.
 DFO35 does not refer to detention of prisoners because it is focused on responding to (rather than preventing or reducing) civilian harm, which it states “is an unfortunate reality of armed conflict, particularly as armed conflict is increasingly conducted in areas inhabited by civilians” that is permitted “when the military advantage anticipated outweighs the civilian harm estimated”.
 

21. Recommendation 4:  The government should set effective detention policies and procedures in relation to people detained by, or with the involvement of, New Zealand forces overseas and how allegations of torture by such persons are treated.

22. In response to this recommendation, and the Inquiry having “highlighted inadequacies in policies and procedures where New Zealand personnel were involved with the detention of people during overseas deployments, and how allegations of torture or mistreatment were investigated”
, the ‘New Zealand Policy Framework for the humane treatment of detainees in offshore deployments’ was released by the Ministry of Foreign Affairs and Trade on 6 December 2022.
 
23. The Policy Framework “does not provide, and is not intended to replace, the issuance of Deployment-specific, detailed operational-level guidance or procedures. The latter will be prepared by New Zealand Agencies in advance of any Deployment and will comply with the requirements of this Detention Policy Framework”
. Nevertheless, it is a comprehensive policy document which sets out seven requirements (including Requirement 5: New Zealand will not aid or assist the commission of unlawful acts by other states) which if followed, would ensure the humane treatment of any detainees insofar as military detention in a situation of armed conflict can ever be considered to be humane.
24. We do have a particular concern about the policy in relation to “Requirement 6: Allegations of mistreatment will be effectively investigated and addressed” - this is of course dependent on any such mistreatment being reported and investigated. Given the restrictions on the IDG (see our comments under Inquiry ‘Recommendation 2’ above) we are not confident of such allegations being effectively investigated or addressed unless the proposed legislation removes the powers given to the Chief of Defence Force to refuse permission for the IGD to visit an operational theatre, and the other investigative restrictions currently included in the Bill.
C. Related issues: Bilateral Service Cooperation Plan; and Convention for the Protection of All Persons from Enforced Disappearance
25. We would like to bring the Committee’s attention to two related issues that you may wish to explore with the state party during the interactive dialogue next month.
26. Firstly, as the Committee will be aware, other state parties that deployed combat troops to Afghanistan have conducted inquiries into a range of allegations about war crimes and mistreatment of prisoners, including torture. Australia’s investigation into the activities of its combat troops found credible evidence of war crimes, including cruel and inhuman treatment of non-combatants.

27. We have raised this here because the New Zealand and Australian armed forces signed a Bilateral Service Cooperation Plan in April 2023 to create a formalised framework “for many well-established work streams between the two armies, including sustained cooperation across strategic engagement”
. The Committee may wish to ask if there is a work stream focused on ensuring any joint deployments fully meet the requirements of the Convention and related international human rights and humanitarian law. 
28. Secondly, New Zealand is still not a state party to the Convention for the Protection of All Persons from Enforced Disappearance, which is not only of obvious domestic importance but is also a key protection for communities in other parts of the world should New Zealand continue to deploy combat troops overseas. We therefore urge the Committee to recommend New Zealand joins this Convention as a matter of urgency.
29. Thank you for your consideration of our report.
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