


[image: ]BRIEFING ON IRAQ FOR THE HUMAN RIGHTS COMMITTEE, COUNTRY REPORT TASK FORCE, 
113rd session (Mar/Apr 2015)
From Dr Sharon Owen, Research and Information Coordinator, Global Initiative, sharon@endcorporalpunishment.org This briefing describes the legality of corporal punishment of children in Iraq. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children, the recommendations to Iraq by the Committee on the Rights of the Child and the opportunity to enact prohibition presented by the current drafting of a law on children, we hope the Human Rights Committee will:
· raise the issue of corporal punishment of children in its List of Issues for Iraq, asking what steps have been taken to ensure legislation clearly prohibits corporal punishment in all settings, including the home, and
· in the concluding observations on the fifth state party report, recommend to Iraq that legislation is enacted which clearly prohibits all corporal punishment of children including in the home and explicitly repeals the “right to discipline” in the Penal Code.



1 Iraq’s report to the Human Rights Committee
1.1 The fifth report to the Human Rights Committee describes measures to address domestic violence but does not mention violent punishment which may lawful be inflicted on children in their homes and other settings. The report clarifies that the previous recommendations of the Human Rights Committee concerning provisions authorising amputation as a sentence for crime have been addressed (para. 14).

2 The legality of corporal punishment of children in Iraq
2.1 Summary: In Iraq, corporal punishment of children is lawful in the home, alternative care settings, day care and schools. It is unlawful in penal institutions and as a sentence for crime.
2.2 Home (lawful): Article 41 of the Iraqi Penal Code 1969 states: “There is no crime if the act is committed while exercising a legal right. The following are considered to be in exercise of a legal right: (1) The punishment of a wife by her husband, the disciplining by parents and teachers of children under their authority within certain limits prescribed by law or by custom….”The Constitution 2005 states that “all forms of violence and abuse in the family, school and society shall be prohibited” (art. 29(4)) and that “all forms of psychological and physical torture and inhumane treatment are prohibited” (art. 39(1)) but neither these nor the provisions against violence and abuse in the Juveniles Welfare Law 1983 are interpreted as prohibiting all corporal punishment in childrearing. According to the Government’s report to the UPR in 2014, Iraq is drafting a law on children “in the centre and regional areas in line with its international obligations”, and consultations on the draft have been carried out.[footnoteRef:1] This provides a key opportunity for enacting prohibition of corporal punishment of children. [1:  22 August 2014, A/HRC/WG.6/20/IRQ/1, National report to the UPR, para. 26] 

2.3 Alternative care settings (lawful): Corporal punishment is lawful in alternative care settings under article 41(1) of the Iraqi Penal Code 1969.
2.4 Day care (lawful): Corporal punishment is lawful in early childhood care and in day care for older children under article 41(1) of the Iraqi Penal Code 1969.
2.5 Schools (lawful): Corporal punishment is lawful in schools under the confirmation of teachers’ “legal right” to discipline children in article 41 of the Iraqi Penal Code 1969. According to the initial report to the Committee on the Rights of the Child in 1996, school regulations explicitly prohibit corporal punishment[footnoteRef:2] but we have been unable to verify this information. [2:  9 December 1996, CRC/C/41/Add.3, Initial state party report, para. 106] 

2.6 Penal institutions (unlawful): Corporal punishment is explicitly prohibited as a disciplinary measure in detention and prison facilities by CPA Memorandum No. 2 Management of Detention and Prison Facilities 2003, section 11(8). There appears to be no explicit prohibition in other institutions accommodating children in conflict with the law, including the Surveillance Centre, the Rehabilitation School for Preadolescents, the Rehabilitation Centre for Adolescents, and the Juvenile Rehabilitation Centre. The Juveniles Welfare Law 1983 is silent on the issue.
[bookmark: _GoBack]2.7 Sentence for crime (unlawful): Corporal punishment is unlawful as a sentence for crime under the Coalition Provisional Authority (CPA) Order No. 7 Penal Code 2003, section 3(2), which prohibits torture and cruel, degrading or inhuman treatment or punishment, and the Constitution 2005. There is no provision for judicial corporal punishment in the Juveniles Welfare Law 1983.

3 Recommendations by human right treaty monitoring bodies and during the UPR
3.1 HRC: In 1997, the Human Rights Committee expressed concern at cruel punishments such as amputation and branding in Iraq, recommending they be immediately ceased and laws authorising them revoked without delay.[footnoteRef:3] [3:  19 November 1997, CCPR/C/79/Add.84, Concluding observations on fourth report, para. 12] 

3.2 CRC: The Committee on the Rights of the Child first raised the issue of corporal punishment of children in Iraq in 1998, recommending its prohibition at all levels of society.[footnoteRef:4] The Committee has recently (January 2015) examined the second-fourth report and expressed concern at the routine subjection of children to corporal punishment; the Committee recommended prohibition in all settings.[footnoteRef:5]  [4:  26 October 1998, CRC/C/15/Add.94, Concluding observations on initial report, para. 20]  [5:  4 February 2014, CRC/C/IRQ/CO/2-4 Advance Unedited Version, Concluding observations on second-fourth report, paras. 38 and 39] 

3.3 UPR: No specific recommendations on corporal punishment have been made to Iraq in the context of the Universal Periodic Review, but in 2008 the Iraqi Government accepted a number of recommendations to ensure legislation complies with international human rights standards and to protect children’s rights.[footnoteRef:6] [6:  15 March 2010, A/HRC/14/14, Report of the working group, paras. 81(5), 81(8), 81(9) and 81(21)] 
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