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Australia

A Briefing for the Committee
against Torture

|. Introduction

In November 2007, the Committee against Torture Gbmmittee) is scheduled to examine
Australia’s third periodic report on its implemetida of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or shunent (the Convention against
Torture or the Convention). This briefing summasiZannesty International’s views about
Australia’s implementation of the Convention.

Amnesty International notes that Australia ratifted Convention against Torture in 1989,
and has not yet acceded to the Optional Protodble@onvention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishraatitorizing independent international
experts (the Subcommittee on Prevention) to conehggetlar visits to places of detention and
requiring the establishment of a national mechan@soonduct visits to places of detention
and to cooperate with the international experts.

Amnesty International notes the following positd@velopments:

» Although the deaths of Indigenous Australians istedy remain of serious concern,
the first recorded prosecution of a police offizerelation to such a death occurred in
2007. This signals two things — first, the Stateepts that it has a role in protecting
the rights of Indigenous people who are taken énistody and, second, that police
are themselves subject to the rule of law when #regst and detain Indigenous
people.

< Australia has not only ratified the Rome Statutd,Has been championing the
Statute in the Asia Pacific region. In doing sbas demonstrated a commitment to
ending impunity for large scale and systematic hunghts violations.

* The Prime Minister’'s announcement on 17 June 20@banges to the mandatory
detention policy in relation to a certain clasasylum- seekers. Despite the retention
of mandatory detention, which Amnesty Internatiangboses, a number of
improvements have been introduced, including: taegment of families with
children in community detention instead of detamtientres; the imposition of time
limits of 3 months for primary decisions in relatito applications for refugee status
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and merits appeal decisions by the Refugee Revidwial, and the tabling in
Parliament of the Ombudsman’s reports and recomatems$ on people in detention
longer than 2 years.

The introduction of théluman Rights Adn the Australian Capital Territory in 2004,
the Charter of Human Rights and Responsibilities A€640 Victoria, and the
conduct of consultations concerning the introductdhuman rights legislation in
Western Australia and Tasmania.

The present briefing focuses on the following conse

Lack of a comprehensive framework for the impleragah and monitoring of the
Convention obligations. There are some clear diffees in the extent to which
certain provisions of the Convention against Tartiiave been incorporated in
municipal law across state and territory jurisdioti, and many areas of uncertainty.

The decision not to sign the Optional Protocohi €onvention against Torture,
which represents a missed opportunity to show redieadership on the prevention
of Convention against Torture violations, and awillmgness to acknowledge that,
although Australia has made some notable achievsnmehuman rights protection,

it cannot afford to relax efforts to improve its mwtandards or ignore the opportunity
to receive independent advice, particularly where both expert and confidential.

Gaps in the Australian Government’s compliance Ww#lobligation to avoid
refoulementind other features of migration policy, such asdasory detention and
off-shore processing of refugee claims, that doapptear to be justified in policy
terms, and are very costly in human terms.

Persistence of the systemic factors that undesligicuing high rates of deaths of
Indigenous Australians in custody; and

Failure to exert jurisdiction to investigate crddiblaims of torture and other cruel,
inhuman and degrading treatment of Australian nat®detained by the United
States Government in Guantanamo Bay, Cuba andlesewn the context of the
‘war on terror’.

! Phillips J & Millbank A “The detention and remowafl asylum seekers” E-Brief: Online Only issued & 2005
at http://www.aph.gov.au/library/INTGUIDE/SP/asyluseekers.htmas at 18/10/2007).
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[I. Legislation (Articles 1, 2, 4, 5, 13, 14, 15 and 16

Gaps in criminal jurisdiction over acts of tortureommitted in territory of State
(Articles 1, 2 and 4)

The Australian Government has asserted in its Répdihe Committee that:

Acts constituting torture and other cruel, inhun@rdegrading treatment or
punishment are a criminal offence and/or civil wgdn all Australian jurisdictions.

This assurance falls short of the requirement seincArticle 4 of the Convention that a State
Party “ensure that all acts of torture are offences uritkecriminal law” Amnesty
International’s examination of the criminal legtsta in all States and Territories of Australia
has revealed certain gaps in the criminalisatiotoutire.

It is clear that the following Australian jurisdizhs adequately criminalise torture — Victoria,
Queensland, Australian Capital Territory (which emvactions of the Australian Defence
Force), Northern Territory and South Australissdems likely that Tasmania does so,
although this depends on interpretation of the eptecof ‘bodily harm’ and ‘other injury’ —
which may mean that some acts resulting in onlgsepain or suffering are not proscribed.
Analysis of the criminal legislation in New SouthaW's and Western Australia respectively
indicates that neither jurisdiction criminalises$saaf torture as such — both rely on the
concept of ‘aggravated assault’, which covers thatsresult in extreme physical or mental
injury, but does not cover acts that result simplgevere pain or suffering. Western
Australian law is applied on Christmas Island andd3s (Keeling) Islands, which are
Australian territories and may be used for the pseg of immigration detention.

Details of the criminal legislation in three junistbns illustrate the point that there are
inconsistencies in the treatment of acts of torture

The Northern Territory Criminal Code provides ih86 that:
Any person who unlawfully causes harm to anothguilty of a crime and is liable

to imprisonment for 5 years or, upon being foundtggsummarily, to imprisonment
for 2 years.

2 Third periodic report of Australia, UN Doc. CAT/CI&®d.7, 25 May 2005

3 Although s 91 of the NSW Crimes Act creates offsnmproducing pornographic material that depibi#dcen
as the victims of torture or cruelty, and of disgeting such material.
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The word *harm’ was substituted for the expressomdily harm’ by theCriminal Code
Amendment (Criminal Responsibility Reform) Act 288&h came into operation on
20 December 2006. Section 1A, which was insertébdérCode by the same Act, provides:

(1) Harm is physical harm or harm to a person’s taéhealth, whether temporary
or permanent.

(2) Physical harm includes . . . pain . .

Section 54 of thélSW Crimes Act 190fakes it an offence, punishable with imprisonment
for 2 years, for a person by an unlawful or negligect, or omission, to cause grievous bodily
harnt to another. Subsection 59(1) provides that inisfence, punishable with
imprisonment for 5 years, to occasion actual bog#ym to someone by assaulting them.
Cases indicate that ‘harm’ means ‘injury’ but irds an hysterical and nervous condition.

Section 317 of the Western Australian Criminal Cotikes it a serious offence to assault
another person, causing ‘bodily harm’, defined byas‘any bodily injury which interferes
with health or comfort."This offence is punishable with imprisonment forears. Section
294 creates the yet more serious offence of unléndad with intent doing any grievous
bodily harm to any person by any means whatevés.gtinishable with imprisonment for 20
years. Section 1 defines ‘grievous bodily harm asy bodily injury of such a nature as to
endanger, or be likely to endanger, life or to cauw be likely to cause, permanent injury to
health”

The maximum penalties available for an act of teitin those jurisdictions where it is
specified, are: Victoria - 20 years’ imprisonmeRtieensland — 14 years, South Australia —
13 years, Australian Capital Territory (and AusémalDefence Force) — 10 years. In the
Northern Territory the maximum penalty is 5 yeanpiisonment, which does not place it in
the most serious rank of penalties.

Establishing extraterritorial jurisdiction (Articleb)

The Commonwealth of Australia has passeddhmes (Torture) Act 198&nhich creates the
offence of torture in the same terms as the Coiveaigainst Torture and provides that any
person being an Australian citizen or present istAalia, who has committed an act of torture
outside Australia that would have been an offence particular Australian jurisdiction, can
be prosecuted for the offence in that jurisdictibmprovides for attempts and acts of

4 Defined only as including{a) the destruction (other than in the course ahadical procedure) of the foetus of
a pregnant woman, whether or not the woman suffeyotrer harm, and

(b) any permanent or serious disfiguring of theqoer”’
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complicity and of participation by applying Chapgeof theCommonwealth Criminal Code
Act1995. It also provides that an offender can bedaguilty of an alternative offence, to
take into account the possibility that the jurisidic in question has not created an offence of
torture.

Australia has not taken steps to establish jurigdian the case of Australian national victims
of acts of torture outside its territory. This g contains two case studies of credible
reports of the torture in overseas places of dieteinf Australian nationals David Hicks and
Mamdouh Habib (see Section IV below).

Rights to complain and have prompt and impartiaMestigation of alleged torture
by competent authority (Article 13)

The preceding section shows that the Australiane@ovent has failed to ensure consistency
in the criminalisation of torture across states tmndtories. Further, there is no evidence that
the Australian Government has carried out a rewdtthe adequacy and effectiveness of
complaint and investigation mechanisms that woel@wailable to all persons deprived of
their liberty or otherwise vulnerable to treatmantounting to torture in institutions run by or
for the state — particularly prisoners — acroséa#tralian jurisdictions.

Documented reports of maltreatment of vulnerableqres have arisen in a number of
different settings over the period — in pris@risimigration detention centfegolice
custody, military institution§, and nursing homés

® See for examplaVomen in PrisonA Report by the Anti-Discrimination Commission oe@usland2006, at
www.adcg.qld.gov.au/pubs/WIP_report.dé at 18/10/2007).. This report recommeintsy alia, the
replacement of routine strip searching of prisonétl “less intrusive and humiliating” procedurésalso
recommendedthe creation of an independent, statutory offic€bfef Inspector of Prisons, which reports
directly to Parliament to ensure independence ftoenDCS and builds an organizational culture thaties
genuine, critical reflection about the purposedestan the Corrective Services Act 2000 10). The NSW
Council of Civil Liberties Addendum to its Shadow Rego the Committee Against Torture, of 16 September
2007 (at www.nswccl.org.au/docs/pdf/CAT%20shadow%@6ort%20addendum.péiis at 18/10/2007)) details
concerns that conditions in the High Risk Managenkrit at Goulburn Gaol violate the Convention again
Torture Article 16.

¢ “Detention Centre Operator to Pay for MaltreatniefBC Online news report, July 29 2005, at
www.abc.net.au/news/newsitems/200507/s1425981(4érat 18/10/2007). The regime of immigration deéoe
has been found to have negative consequences faahhealthcf Sultan A & O'Sullivan K.(2001) Psychological
disturbances in asylum seekers held in long-terrandien: a participant-observer account. Med J Aukt5: 593-
596.

" For example: Rich Edney (2000)te More Things Change, the More They Stay the Bafiee Treatment of
Indigenous Persons in Custody: Frederick John BeRabinett v South Australian Poli¢eat
www.austlii.edu.au/au/journals/ILB/2001/71.ht(ak at 18/10/2007).
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Amnesty International believes that the Australzevernment should carry out a thorough
review of the adequacy and effectiveness of compaid investigation mechanisms that
cover all persons under Australian jurisdiction vane deprived of their liberty or otherwise
vulnerable to abuse by state employees or agents.

Right of victims of torture to redress and competisa (Article 14)

As noted above, “torture” is not a criminal offenneall Australian jurisdictions. In any case,
even where torture has been criminalised, it isvegessarily covered by criminal
compensation provisions. The following example frQoeensland illustrates this.

Section 320A of the Queensla@diminal Code 1899rovides that torture is a crime.
However, s 5(a) of the Queensla@dminal Offence Victims Act 199nits compensation to
cases of crime involving “violence committed agaihg person in a direct way”.

Regardless of whether it is criminalised, it hasbe®en clearly established that an act of
torture constitutes a tort providing grounds fagldeg compensation through the courts.

Administrative complaint mechanisms, including Coomwealth, State or Territory
Ombudsmen, have strong investigatory powers, buibtdchave been raised about their
effectiveness in relation to prisotfdnternal investigation structures in the policel dme
military may lack sufficient independence to casnt credible investigatiors.Further,
administrative investigation mechanisms lack the/grao enforce recommendations
regarding compensation.

8 Eg “New allegations of bastardisation in the afBC news report, 16 August 2000 at
www.abc.net.au/am/stories/s164034.lfam at 18/10/2007).See for exampldims of sexual abuse at Vic
nursing homéLateline Report ABC TV 20 February 2006 at
www.abc.net.au/lateline/content/2006/s1574384 (atsnat 18/10/2007). Such reports have sparkes feall
mandatory reporting of abuse.

® See for exampleClaims of sexual abuse at Vic nursing hotreteline Report ABC TV 20 February 2006 at
www.abc.net.au/lateline/content/2006/s1574384 (atsnat 18/10/2007). Such reports have sparkes fcaill
mandatory reporting of abuse.

10 see note 5 above.

11 A 2005 Senate Inquiryréceived a significant volume of submissions dbswia litany of systemic flaws in
both law and policyincluding “serious abuses of power in training schools and tadits, flawed prosecutions
and failed, poor investigatiohgReport of the Senate Foreign Affairs, Defence &rmtle Committee:The
effectiveness of Australia's military justice sy®tel6 June 2005 at
www.aph.gov.au/SEnate/committee/fadt_ctte/miljiegtieport/index.htnfas at 18/11/2007)).
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If torture constitutes a tort, an action through dourts would be open in specified cases. For
example, s105.51 of the Commonwedlttiminal Code ActLl995 permits people to bring
proceedings for a remedy in a federal court inti@tato their treatment during their
preventative detention. They may contact lawyeisctdor them, subject to a prohibited
contact order under s105.40. However, s105.38 gesuihat all contact in such cases must be
capable of being monitored by the police. The Ganilg permits proceedings related to
treatment in preventative detention to be brouglat State or Territory court aftezlease.

The ASIO Act makes it clear that persons detaioedjfiestioning under warrants can seek
remedies from courts regarding their treatment. elaw, it is not clear that those remedies
include compensation for acts of torture.

Complaint investigations undertaken by an Ombudsmaby a human rights body such as
the Human Rights and Equal Opportunity CommisSiGAREOC), may result in
recommendations of redress or compensation, batreeommendations cannot be enforced.
Such a lack of enforcement undermines the efficddiiese complaint mechanisms.

Amnesty International believes that the Australovernment should conduct a
comprehensive study of the accessibility, indeprodeand effectiveness of Australian
mechanisms for the investigation of complaintsoofure as well as their ability to provide
redress.

Inadmissibility of statements obtained by tortur&ricle 15)

A suite of legislation dealing with the admissidregidence in court proceedings, called the
“uniform Evidence Acts”, has been enacted in sdatedes, namely the Australian Capital
Territory, New South Wales and Tasmania, to bringua consistency in law on the use of
evidence. These acts replicate the Commonweéalditience Ac1995which applies to
proceedings in the Federal Court. Other statea@ieely considering adoption of the
Commonwealth model.

Section 84 of the Evidence Act makes inadmissibleriminal or civil proceedings any
admissiongstatements made against interest) by a partyateed influenced by actual or
threatened violent, oppressive, inhuman or deggaclimduct against the party or another
person. However, s38 provides that evideslogined improperly or in contravention of an

121t should be noted that although HREOC has jurigmidb investigate breaches of the ICCPR, includinichr
7 which proscribes torture and cruel, inhuman aggralding treatment, it does not have jurisdictimmvestigate
violations of the CAT. See HREOC website for the imaional instruments that fall within the jurisdaat of the
Commission as set out in thaman Rights and Equal Opportunity Commission AB6X3
www.humanrights.gov.au/about/legislation/index.Hthmeocaas at 18/10/2007).
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Australian law or in consequence of such an impetpor contravention, is not to be
admitted:

unless the desirability of admitting the evidenaeam@ighs the undesirability of
admitting evidence that has been obtained in the iwavhich the evidence was
obtained.

This discretion means that where the evidence @stippn is not an “admission”, because it
was obtained from a person who is not a partyegtioceedings, the fact that it was obtained
by torture does not present an absolute barrigs teeing admitted to the proceedings by the
court®

The Australian Government has failed to provideanthed guarantees that statements
obtained under torture are inadmissible in progegslin all Australian jurisdictions.
Moreover, the Australian Government did not objedhe use of statements made by
Australian national, David Hicks, reportedly obt&dnunder torture or other ill-treatment, in
the US Military Commission proceedings against (8ee Chapter 1V).

Cruel, inhuman or degrading treatment or punishmef(drticle 16)

Some jurisdictions in Australia have legislationiethexplicitly criminalises acts amounting
to cruel or inhuman treatment on the part of arlglipwfficial: the Northern Territory —
maximum period of imprisonment 5 years; VictoriaG-years; Tasmania — subject to the
understanding of the concepts of ‘bodily harm’ aer injury’, 21 years; and South
Australia — 13 years. This legislation does nohsémincorporate degrading treatment.

It seems incongruous that the Australian Capitalifbey legislation, which was specifically
directed at implementing the Convention againsturer does not deal with acts of cruel,
inhuman or degrading treatment. Actions of membétke Australian Defence Forces are
covered by Australian Capital Territory law.

Some Australian jurisdictions have legislation thgplies to the action of certain public
officials only. For example, in all States (but tioe Northern Territory and the Australian
Capital Territory), legislation relating to mentedalth or drug and alcohol abuse makes it an
offence for a person responsible for patientstieratment centre to ill-treat a patient,
punishable with imprisonment as follows: Queenslarddyear, Victoria - 3 years, Tasmania -
one year, Western Australia - one year, New Sousle¥/— 6 months and South Australia — 2

13 saul, B “The Torture Debate: International Law émel Age of Terrorism” Australian Red Cross: NSW
International Humanitarian Law Program Lecture &NSW Law Week, 28 March 2006, Gilbert + Tobin,
Sydney, p 9 dtttp://law.unsw.edu.au/news_and_events/doc/BenSauiESpeech2006.pdas at 22/10/2007)
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years. Note that the omission in the Northern Tanyiis not significant in this context
because the general legislation mentioned in teeiqus paragraph is applicable.

Commonwealth legislation relating to anti-terrorjsuch as provisions relating to those
detained under preventive detention orders or d@stioning, makes it an offence punishable
with imprisonment for up to two years, to subjegeason to cruel, inhuman or degrading
treatment.

It can be concluded from the above analysis thi#rseamounting to cruel, inhuman or
degrading treatment or punishment on the part biipofficials are not uniformly prohibited
by law in Australia. Despite the fact that the aactdof public officials is mostly covered by
codified standards or legislation, departures ftbenlaw that would amount to violations of
Article 16 would not necessarily be subject to@asisanctions or create a right of redress for
a victim. That being so, it seems reasonable talode that the Australian Government
should take further steps to give effect to Artit&within its jurisdiction.

Conclusion

The Australian Government has not yet created aguate framework to give effect to its
obligations to ensure that all acts of torture atieér cruel, inhuman and degrading treatment
are criminal acts attracting severe punishmentustralian jurisdictions (see table in Annex
1). It has not ensured that statements obtainedruodure are inadmissible in evidence in all
jurisdictions in cases where an Australian natiesalffected in a foreign jurisdiction, nor has
it ensured that acts of cruel, inhuman and deggaplimishment are prohibited and subject to
punishment. It has not acted to establish a unifaguoessible complaint investigation
mechanism capable of determining and enforcing dégseor compensation as HREOC and
the Ombudsman, for example, can only make recomatiems which are not enforceable.

The analysis of implementation undertaken by Amnbegernational shows that the
Australian Government has not responded adequatéihe concluding observations of the
Committee Against Torture in November 2000 that:

The State party ensure that all States and tetigware at all times in compliance
with its obligations under the Conventith.

14 Concluding observations of the Committee againstufer Australia, UN Doc. A/56/44, 21 November 2000,
paras.47-53, at para. 53(a).
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lll. Indigenous persons in custody

Background

Amnesty International is concerned that the AustralGovernment has failed to adequately
address issues related to the deaths of Indigehasisalians in custody. In Concluding
Observations in 2000, the Committee recommended tha

The State party continue its efforts to addresstdwo-economic disadvantage that,
inter alia, leads to a disproportionate number mfligenous Australians coming into
contact with the criminal justice systém.

Convention against Torture Articles 2(1) and 1®enfState parties to prevent acts of torture
and of other cruel, inhuman or degrading punishif&mtcessive inquiries into police
behaviout® and into the treatment of prison€r#iustrate the potential for abuse of coercive
power. As previously noted by the Committee, thghlyi disproportionate rates of arrest and
imprisonment of Indigenous people mean that theyatso disproportionately exposed to the
types of violations that occur in these contexts.

The continuing history of Indigenous cultural dispession and disadvantage, well
documented in the 19%eport of the Royal Commission into Aboriginal eah Custody
is evident in the substantial gap between the healtd material welfare of Indigenous and
non-Indigenous Australiart8 The accumulation of social and economic disadgnta

5 Ibid, para. 53(g).

18 See for example, Fitzgerald J. (19&8yal Commission into Possible lllegal ActivitieslaAssociated Police
Misconduct, ReporQueensland Government Printing Office, Brisbarg &viood, J. (1997Royal Commission
into the New South Wales Police ServReport, Vols. 1, 2, and 3, NSW Government Publigl®ffice, Sydney.
The Crime and Misconduct Commission in Queenslawdiiently holding an Inquiry into Policing in Irgénous
Communities. See Issues paper at
www.cmc.gld.gov.au/data/portal/00000005/contentB58N1176423108826.PDFas at 18/10/2007).

17 See for example, Nagle, J. (19Fyal Commission into New South Wales PrisBeport, NSW, Government
Publishing Office, Sydney; Ombudsman of Tasman@®{2Report on an Inquiry into Risdon Prison: Volume 1
Risdon Prison Hospital & Forensic Mental Health @ees at

www.ombudsman.tas.gov.au/__data/assets/pdf fil&@/B0552/Prison_Hospital Report.p@s at 18/10/2007).

18 See the full report atww.austlii.edu.au/au/special/rsjproject/rslibracyadic/rciadic_summary/rcsumk01.html
(as at 18/10/2007).

19 See for example Australian Medical Associatidedia Release: Indigenous Health Report Card 22D May
2007 atwww.ama.com.au/web.nsf/doc/WEEN-73EVK#s at 18/10/2007) and Oxfam campaign Close the Gap
intended to reduce inequalities in health, housidyition and education at
www.oxfam.org.au/campaigns/Indigenous-health/tiseggéndex.phigas at 18/10/2007).
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increases the risk of contact with the criminatipessystem, the risk of arrest, and of
imprisonment and recidivism.

The 1991Report of the Royal Commission into Aboriginal eah Custodynade 339
recommendations. Some were designed to addressitldéions of socio-economic
deprivation associated with increased crime ratésdigenous communities. Some were
designed to remove barriers to Indigenous accedise¢osionary programs. However, the
majority were intended to induce positive changeriminal justice administration, so that
arrests and custodial sentences would be usedvbse there were no reasonable
alternatives. There were also to be improvementisaérstandards of care of prisoners, the
effectiveness of rehabilitation and post-releasategration programs, the training of police
and custodial officers, and relationship betweditp@nd Indigenous communities.

Mandatory sentencing (see below) was abolisheldeiMibrthern Territory in 2000. However,
Western Australia, which has the highest rate dig@nous people in custody, both juvenile
and adult, has not contemplated a similar chdhge.

Amnesty International is concerned that there le@sliittle progress in the implementation
of these recommendations and Indigenous Austratimain disproportionately represented
in the criminal justice system. This in turn makedigenous Australians more vulnerable to
violations of the Convention against Torture.

Deaths in custody

Amnesty International welcomes the fact that Indiges deaths in prisons have declined in
numbers and rates since their peak in 1995, wrare there 18 deaths, a rate of nearly six per
thousand Indigenous prisoners. In 2005 there warersindigenous deaths in prison, which
represents a rate of 1.2 deaths per thousand maligeprisoners. There were 27 non-
Indigenous prisoner deaths in 2005 — a rate opér4housand non-Indigenous prisoAkrs
According to State and Territory governments thveeee no Indigenous prisoner deaths from
“apparent unnatural causes 2005/06%

The total number of deaths in police custody fehf 27 in 2004 to 20 in 2005. However, the
drop in the number of deaths in police custody ketw2004 and 2005 was entirely due to a

20 see for example statement dated 28 October 2008esgern Australian Attorney-General at
www.abc.net.au/am/content/2006/s1775738.(@snat 18/10/2007).

21 Joudo J (200@peaths in custody in Australia: National Deathsdastody Program annual report 2005
Australian Institute of Criminology atww.aic.gov.au/publications/tbp/tbp021/tbp021.(ak at 18/10/2007).

22 Steering Committee for the Review of Government iBerRrovisionReport on Government Services 2007
Vol. I, Part C, 7.1, alvww.pc.gov.au/__data/assets/pdf file/0004/6177 P@7.pdf(as at 18/10/2007).
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fall in non-Indigenous deaths — from 22 to 12. &ixf the deaths in 2004 and eight of the
deaths in 2005 were of Indigenous persons (all yAale

Amnesty International is concerned about the coitonhigh incidence of Indigenous deaths
in custody. In 2005, 40 percent of deaths in paligstody were of Indigenous persons — a
figure that seems likely to be well above the prapo of Indigenous people taken into
custody in that year, and thus deserves investigati

Mandatory sentencing and the over-representationiodigenous people in custody

Western Australia’€riminal Code Amendment Act (No 2) 19pfbvides for a mandatory
custodial sentence of at least 12 months for reggatoperty offence¥.

Mandatory sentencing is inconsistent with the pplecthat custodial sentences should be
used only as a last resort. It denies judges thepto set penalties that take into account the
seriousness of the offence as well as the individuveumstances of the offender. On that
basis, mandatory detention could, in certain casése issues under Article 16 of the
Convention.

The Committee Against Torture and the Human Rigltsimittee both recommended that
the Australian Government review the use of mangiaentencing to ensure that it does not
involve infringements of treaty rights.

2 Steering Committee for the Review of Government iBerRrovisionReport on Government Services 2006,
Vol. I, Part C, 5.6&twww.pc.gov.au/__data/assets/pdf file/0020/6166 P&r85.pdf(as at 18/10/2007) and
Steering Committee for the Review of Government $erfArovisionReport on Government Services 200aI.

I, Part C, 7.1, alvww.pc.gov.au/ _data/assets/pdf file/0004/6177Yth@7.pdf(as at 18/10/2007). Note that
these figures are subject to revision in the lmfraubsequent Coronial reports. The fact that aliganous deaths
were male was obtained via personal communicatmm ) Joudo of the Australian Institute of Crimirgyo

24 Blagg H, Morgan N, Cunneen C & Ferrante A (2005)\&ysticRacism as a Factor in the Over-representation
of Aboriginal People in the Criminal Justice Systeaport to the Equal Opportunity Commission and Afioail
JusticeForum, Melbourne states, “Western Australia’s threekegihome burglary laws prescribe a minimum of
12 months detention / imprisonment for a third hdmgglary strike. In theory, the laws apply toaflenders but
they have the greatest impact on juveniles (as adhgts would have faced at least 12 months unalenal
sentencing principles). Eighty percent of all thddren who have been caught are Indigenous; cfetamed

under 14, 100 percent are Indigenous; and a disptiopate number are from regional and remote drpad 3 at
www.cjrn.unsw.edu.au/news_& events/documents/Systég0Racism%20Report_update.pdf (as at
18/10/2007).

5 Concluding Observations of the Committee againstiifer Australia, UN Doc. A/56/44, 21November 2000,
paras. 47-53 and Concluding Observations of the atuRights Committee: Australia, UN Doc. A/55/40, 2dyJ
2000, paras.498-528 atvw.unhchr.ch/tbs/doc.nsf/(Symbol)/A.55.40,para8-828.En?OpenDocume(ds at
18/10/2007).
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Mandatory sentencing has further increased andyrei@h rate of Indigenous incarceration.
Mandatory sentencing affects juveniles as welldasdta. In Western Australia the 2004
imprisonment rate of Indigenous children was 528rthat of non-Indigenous children, so
that 70 percent of all children in detention cesitnere Indigenods

Nationally, the rates of Indigenous arrest and isgmiment have continued to increase. In
2006/07, the rate of imprisonment of Indigenoustfalsns was more than 17 times that of
non-Indigenous Australiaffs This marked an increase of over 30 percent omatiein 1991,
when the Royal Commission Report was releasedgémaius offenders, both juvenile and
adult, continue to have difficulty in accessingadisionary programs.

The Western Australian Law Reform Commission hasdthe under-representation of
Indigenous children in diversionary programs cdmiies to their disproportionately high rate
of detentioR®. Research in other States is consistent withfiting: a study of Victorian
Police Statistics for 2001 found that the overalitioning rate for Indigenous juveniles was
13.3 percent compared with 30.8 percent for noigkrbus juveniles. Similar

discrepancies have been found in New South \Wadesl South Australfa

Indigenous young people are more likely to reciaesher outcomes from police decisions
to apprehend and prosecute. This is the case,vetven offence and criminal history

% Fernandez J, Ferrante A, Loh N, Maller M & ValGri Crime and Justice Statistics for Western Austr@d04
(Perth: Crime Research Centre, 2005, vi, cited in @esAustralian Law Reform Commission (20@6joriginal
Customary Laws Final Repo&hapter 5 Aboriginal People and the Criminal JusHigstem, p 82 at
http://www.lrc.justice.wa.gov.au/2publications/refsdACL/FR/Chapter_5.pdias at 18/10/2007).

2 Steering Committee for the Review of Government iBerRrovisionReport on Government Services 2007
Vol. I, Part C, 7.1, alvww.pc.gov.au/ __data/assets/pdf file/0004/6177 Pth@7.pdf(as at 18/10/2007)

2 \Western Australian Law Reform Commission (208Bpriginal Customary Laws Final Reppfhapter 5
Aboriginal People and the Criminal Justice Syste®3 @at
www.lIrc.justice.wa.gov.au/2publications/reports/AERIChapter_5.pdfas at 18/10/2007).

2 victorian Aboriginal Legal Service Co-operative L{@002)Koori Young People, Diversion and Police
Cautioning,at
http://vals.org.au/news/submissions/42%20Koo0ri%20¥y%620People%20Diversion%20%20Police%20Cautioni
ng.pdf(as at 18/10/2007).

%0 For example see Luke, G & Cunneen,C (1988priginal Over-Representation and Discretionarycidéns in
the NSW Juvenile Justice Systdovenile Justice Advisory Council, Sydney, 1995.

31 Office of Crime Statistic<Crime and Justice in South Australia: Juvenile 2es2001 Adelaide, 2002, cited in
Victorian Aboriginal Legal Service Co-operative L{@002)Koori Young People, Diversion and Police
Cautioning,
http://vals.org.au/news/submissions/42%20Koori%204y%620People%20Diversion%20%20Police%20Cautioni
ng.pdf(as at 18/10/2007).
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differences are controlled for. It seems that yolmtigenous people have a 10-15 percent
greater chance of going to court than receivingranél police caution. While this difference
is not large, the compounding effect over time mayery significant, particularly in relation
to decisions concerning first offenders where #gussition of a criminal record is likely to
influence later discretionary decisiGhsA recent study of the factors that influenced
sentencing of Indigenous and non-Indigenous offeniteNew South Wales indicated that
legally relevant factors — prior record of seriaffences, seriousness of current offence,
concurrent offences, prior suspended or custodiatienice(s), and plea — were sufficient to
explain the difference in rates of custodial secesreceived by Indigenous and non-
Indigenous offenders respectivElyHowever, this study could not rule out the pasisjtof
bias in the acquisition of characteristics thatlagally relevant to sentencing. For example,
access to appropriate legal representation mayendle plea, and the likelihood of a prior
suspended or custodial sentence, as opposed wm@at on a diversionary program, may be
affected by Indigenous status.

While acknowledging that the lower use of cautignivith Indigenous juveniles was largely
attributable to relevant differences in their cirmiance¥, the authors of a Victorian study
nevertheless advocated greater use of second rauativthe grounds of ‘over-policing’ such
as that found by Luke & Cunneen (1985).

Treatment of persons in custody

The Australian Government has not sought to exeidiction over the standards applied in
the States and Territories in relation to the treaidt of persons in custody — for example, by
conferring powers of investigation of complaintstbea Commonwealth Ombudsman or on
HREOC. Reports of human rights violations in prisahe lack of effective independent
complaint mechanisms, and the occurrence of déathdice custody and in prisons indicate

32 Luke G & Cunneen (1995), C “Aboriginal Over-Repreatinh and Discretionary Decisions in the NSW
Juvenile Justice System”, Juvenile Justice Advistoyncil, Sydney, cited in Victorian Aboriginal Ledggervice
Co-operative Ltd. (2002)Koori Young People, Diversion and Police Cautioniat,
http://vals.org.au/news/submissions/42%20Koori%20¥%620People%20Diversion%20%20Police%20Cautioni
ng.pdf(as at 18/10/2007), p. 5.

33 Weatherburn D, Snowball L & Hunter B (2006) “Indigess over-representation in prison: The role cémdier
characteristicsCrime and Justice Bulletin, No 104 October 2086W New South Wales Bureau of Crime
Statistics and Research. at

www.lawlink.nsw.gov.au/lawlink/bocsar/ll_bocsar fwsfFiles/cjb104.pdf/$file/cjb104.pdf

34 Police noted the higher incidence of prior offes)dailure to admit commission of an offence, urilatélity of
parents or guardians, and lower level of coopengictorian Aboriginal Legal Service Co-operativi IKoori
Young People, Diversion and Police Cautionipdy).

* |bid. p. 5
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the desirability of stronger monitoring and invgation mechanisms. Amnesty International
is concerned that the failure to ensure adequatpleints investigation mechanisms and
effective access to redress, particularly for ledigus people, who face larger barriers in
gaining access to the courts for such purposés biseach of Australia’s obligations under
articles 13 and 14 of the Convention.

Amnesty International believes that an effectivey whaddressing some of these problems
would be for Australia to accede to the Optionat&col to the Convention.

Case Study — the Death of Mulruniji

The facts that have emerged from the Inquest raleath of Mulruniji, a
Palm Island man, after he was taken into policéoclysin November 2004,
indicate grounds for concern about treatment oigkerdbus people by police
other criminal justice officials, and the Queendl&overnment. The
following outline of the events that led to Mulriisjdeath in a police cell,
has been compiled from the Coroner’s Report of @aper 2006°

Mulrunji was arrested on seemingly trivial grourdswearing at a police
officer, a Senior Sergeant, and his IndigenoussbiaiOfficer as the
Sergeant attempted to take another Indigenous marciistody. Mulrunji
was heavily under the influence of alcohol, but bfdred no violence, and
had moved on when asked to do so by the Indigehiaison Officer. He
had no prior record.

When the Sergeant attempted to arrest him, Mulhegame very agitated
and offered considerable resistance. As he waglvemoved from the
paddy wagon at the police station, he punched Satddurley in the face. A
witness said that Sergeant Hurley responded bytpogdim in the side.
There was a struggle between the two as Sergealeytaitempted to drag
Mulruniji to the cells. The two fell at one poinhdaone withess claimed to
have seen the Senior Sergeant punching Mulrung.Adlice Register had
three entries covering the event: the first fo28jom on 19 November
2004, noted that Mulrunji and another prisoner &iatved. The next, at
10:55 pm, was initialed by the Sergeant involvethmincident and
indicated that he had checked both prisoners in ¢e# and found them
sleeping. The next was at 11:23 pm, made by an&&egeant who had
checked the prisoners and found Mulrunji dead.

%Coronor’s report on death of Mulrunji, Ms ChristiGeements, Acting State Coroner 27 September 2006
www.justice.qld.gov.au/courts/coroner/findings/nunji270906.docas at 18/10/2007).
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This case illustrates a number of troubling featukdulrunji, who had no prior contact with
the police, was arrested for making an abusive remhilst drunk. He was not threatening

Forensic evidence indicated Mulrunji had died frdamage to his liver,
which had nearly split in two. This was damage twatld only have been
sustained as a result of severe external trauneCbinoner concluded that
this trauma must have been caused by the Senige&er

The Coroner was critical of the police for failitgfollow correct procedure
in notifying relatives, and for failing to ensutet the incident was properl
and impartially investigated.

Riots on Palm Island followed the original revedatiof Mulrunji’'s death in
2004. On 19 December 2006 the Public Prosecutauaroed that the

Sergeant would not be prosecuted. However, aftengipublic protests, the

Queensland Government commissioned a former Chsgticé of NSW to
undertake an independent review of the evidencacdordance with the
recommendation of that review, the Queensland AttpiGeneral
announced that charges would be laid.

The Sergeant was charged with assault and manséawagid became the
first person in Australia to face trial over theatteof an Indigenous person
in custody. At trial he said he accepted that hetrhave inadvertently
caused Mulrunji's death when the two fell duringtauggle at the door of
the police cell. The jury acquitted him of both aies.

Mulrunji’s son, Eric, committed suicide in July Z8Gand Patrick Bramwell,
a witness at the Coronial Inquiry, who had beeanradjacent cell on the
night of Mulrunji’'s death, committed suicide in dmmy 2007". The
Queensland Police Union reacted strongly to thésaecto prosecute the
Sergeant and following the trial placed advertiseimién major newspapers
accusing the Government of political interference.

1}

anyone, and had moved on his way when he was edrd3¢ing arrested in such

circumstances seems like a heavy-handed respamskeF, the events that occurred after
Mulrunji’s arrival at the police station at leagtndonstrate failures in the standard of training
in the handling of individuals who are highly intcated, and failures in the standard of care

%7 Living Black, SBS Tragedy Mars Palm Island Visitd#@huary 2007 at
http://news.sbs.com.au/livingblack/index.php?actimews&id=13411fas at 18/10/2007).
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of persons in custody. The coroner’s criticismha initial police investigation of the death is
also concerning, as was the time taken beforedhbisidn not to prosecute was reversed.

Conclusion

Amnesty International is concerned that the AustnaGovernment has not taken all possible
steps to increase the protection of individualsl ielpolice custody or State or Territory
prisons. The organisation regrets in particulat the Australian Government has not ratified
the Optional Protocol to the Convention againstdrerand Other Cruel, Inhuman or
Degrading Treatment or Punishment, thereby denyidigiduals deprived of their liberty the
benefits of a national inspection and monitoringesoe. Similarly, Amnesty International is
concerned that the Australian Government has failedduce the extremely high rates of
arrest and imprisonment of Indigenous Australidtnsas failed to oversee implementation of
all recommendations made in the 1%8dport of the Royal Commission into Deaths in
Custody It has also failed to put an end to Western Alistss practice of mandatory
custodial sentencing for repeated minor propertyrafes, whose major effect can be seen in
the extremely high detention rates of young, Ind@es Australians in that state. It has failed
to address systemic factors, including entrencbetsconomic disadvantage, that underlie
high levels of contact with the criminal justicessym amongst Indigenous Australians.

V. Two case studies of failure to act on allegationd torture and
other ill-treatment of Australian nationals abroad [Articles 2, 3,
5(1)(c) and 15]

Amnesty International is concerned that the AustralGovernment has failed to act on
allegations that two of its citizens, David HicksdaMamdouh Habib, have been tortured or
otherwise ill-treated in custody of the US.
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David Hicks held, successively, in Afghanistan, a&vd various United States of
America (US) military vessels, and at GuantanamoyB&uba by the United States
of American from December 9 2001 to May 2007 (A, 5(1)(c) and 15)

Case Study

David Hicks was transferred from Afghanistan to de¢ention centre in the
US Naval Base, Guantanamo Bay, Cuba on or aroudaridary 2002. He
was repatriated to Australia on 20 May 2007 arftkid in Yatala Prison,
South Australia at the date of this submissionidHfue to be released in
December 2007.

Amnesty International considers that the conditiohdetention at
Guantanamo Bay — harsh, isolating and indefinéeneunt to cruel, inhuman
and degrading treatmefitA report by leading UN experts to the UN High
Commission on Human Rights, released in Februadg 2€oncluded that
some of the practices at Guantdnamo Bay could antodarture in individual
instances?

In an affidavit sworn in August 2084 relating to the time he was taken into
custody in Afghanistan through to his, at that titm® and a half years in
Guantanamo, David Hicks alleged that he had beatebéefore, during and
after interrogations, and that he had been merateédhreatened, directly and
indirectly, with firearms and other weapons, befané during interrogations.
He also alleged that he had been:

a) beaten while blindfolded and handcuffed.

b) subjected to random beating over an eight houicessile
handcuffed and blindfolded.

¢) struck with hands, fists, and other objects (inclgdifle butts).

% See for example Amnesty Internatio@aliel and Inhuman: Conditions of isolation for detss at
Guantanamo Ba§ April 2007 accessed at:
http://web.amnesty.org/library/pdf/AMR510512007ENGH/$File/AMR5105107.pdf andUSA: Guantdnamo
— Torture and other ill-treatmer® December 2006 accessed at:
http://web.amnesty.org/library/Index’ENGAMR511892006

39 United Nations (UN) Commission on Human Rightsu&ion of detainees at Guantanamo Bay, UN Doc.
E/CN.4/2006/120, 15 February 2006, available at
http://www.ohchr.org/english/bodies/chr/docs/62EN@N.4.2006.120_.pdf

40 David Hicks’ Affidavit dated 5 August 2004. Availke athttp://www.smh.com.au/news/World/David-Hicks-
affidavit/2004/12/10/1102625527396.html
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United States officials inflicted the alleged tagwr other ill-treatment on David Hicks, and

d) kicked over the entirety of his body.

e) slammed headfirst into the asphalt while blindfdlde

f) handcuffed for extended periods of time causingbmass in his
hands for a considerable period thereafter.

g) forced by injection to take medication of an unknavature.

He also claimed that during this time he was fortcedin in leg shackles that
tore skin off his ankles, and that he was depriesleep, and held in a
solitary cell after his arrival at Camp Echo, amd allowed outside it for
exercise in the sunlight, from July 2003 until 1@feh 2004

Under a pre-trial agreement reached in March 2Batled lead to his release
from Guantanamo and his return to Australia, Dalicks signed a statemen
that he had “never been illegally treated by anmg@e or persons while in the
custody and control of the United States. Thisuidek the period after my
capture and transfer to US custody in Afghanistadeécember 2001, througl
the entire period of my detention by the United&tat Guantdnamo Bay,
Cuba. | agree that this agreement puts to restlaims of mistreatment by th
United States.” Amnesty International considers #my such statement give
in the coercive conditions of Guantanamo Bay cabeatonsidered entirely

voluntary, and under these circumstances doesxease governments from

their obligations to investigate the prior allegas.

= @

were responsible for the conditions in which he tvalsl. However:

The Australian Government knew at the time of Davicks’ incarceration by the
US in Guantanamo Bay.

Australian leaders, including the Prime Ministegd®a public declarations in support
of Hicks’ indefinite detention without charge oiatf?, which the Committee has

“bid.

42 For example, “Interviewer: Just very quickly, DéwHicks, the suspected terrorist being held indiefiy
without bail — is that fair? “Well, given the cintistances of Afghanistan, | think it is, yes. Jotowdrd — 2
August 2002” This is one of a number of quotatioited in a report by the Law Council of Australidne
Australian Government'’s Position on David HickdDecember 2006 p 2 at
www.fairgofordavid.org/pubdocs/Hicks LawCouncilRefdiDec061.pdfas at 22/10/2007).
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noted, in the very context of Guantdnamo Bay, ¢ss ‘per sea violation of the
Convention.*®

e The Australian Government did not publicly call fdavid Hicks to be repatriated at
any time during his incarceration by the US. Ondbetrary senior members of the
Government made statements indicating that theg watisfied with his treatment
and did not wish him to be brought home, becausmhkl not be prosecuted in
Australia®*

e The Australian Government accepted assurances byatthe US that David Hicks
was not being ill-treated®

Amnesty International considers that such assusaweee inadequate in the face of the
numerous allegations and documentation regardmgpottiure and other ill-treatment of other
detainees held in US custody in Guantanamo and/etse?® Further, knowing that both the
military commission system established under atdtifi Order signed by President George W.
Bush on 13 November 2001, found unlawful by theSu@reme Court in 2006, and the
revised military commission system, authorized unide Military Commissions Act of 2006,
could admit information coerced under torture dweoftcruel, inhuman or degrading treatment
or punishment, and having reasonable grounds teveethat statements coerced from David
Hicks or other detainees could be relied upon snitiél by military commission, the
Australian Government should have protested aU®&’s failure to observe Article 15 of

the CAT. Moreover, it is currently imprisoning Dewticks on the basis of a conviction by a
US military commission, a system that fails to conwith international fair trial standards.

Given the above, Amnesty International is concethatithe Australian Government has
failed to investigate claims that an Australianavadl was subjected to torture and other ill-
treatment in breach of Articles 2, and 16 of then@mtion and was the subject of
proceedings in which evidence obtained by such odstivere admissible. In the absence of

43 Conclusions and recommendations of the Committeimstgeorture: United States of America, UN Doc.
CAT/C/USAI/CO/2, 18 May 2006, para. 22.

44 For example, the Prime Minister, speaking on SBSI#Wews on 11 November 2005, quoted in a Spegch b
Malcolm Fraser, Human Rights and ResponsibilitieByeieed on Wednesday 30 November 2005, New Matilda.
www.newmatilda.com/home/articledetailmagazine.asp@lalD=1160&HomepagelD=116

45 See for example Law Council of Australighe Australian Government’s position on David Hizkdecember
2006 pp 8-9 atwww.lawcouncil.asn.au/get/media/2431031696 (adfat 25/06/2007).

46 See, for example, Amnesty International, USA: Hordignity denied: Torture and accountability in thar on
terror’, October 2004, http://web.amnesty.org/liigfamdex/engamr511452004ndDiplomatic Assurances — No
protection against Torture and lll-treatmehtDecember 2005 at
http://web.amnesty.org/library/index/engact4002 B2 at 25/06/2007)..
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any valid reason why Australia should not consitlappropriate to establish jurisdiction,
Amnesty International considers that issues alse ander 5(1)(c).

Allegations that Mamdouh Habib, dual Australian anBgyptian national, was
subjected to torture and other ill-treatment durirtgs detention in Egypt,
Afghanistan and Guantanamo Bay, Cuba from May 20fi2January 2005

Case Study

Mamdouh Habib holds Australian and Egyptian citstgp. On 5 October 2001
he was arrested in Pakistan, and subsequently 8peahths in detention in
Egypt before being transferred to Afghanistan, dueshce, on 4 May 2002, to
Guantanamo Bay, where he was detained until réasel without charge on 27
January 2004’

Prior to his transfer to US custody, it is reportieat Mamdouh Habib was
tortured in Egypt including by suspension from #irng with only an electrified
barrel to stand off.

The US State Department, in its report on Egyph@relevant years of 2001
and 2002, stated that “there were numerous, ceeddports that security forces
tortured and mistreated prisoners and detain&&Bhis was echoed by the
Egyptian Organization for Human Righifs.

It is alleged that, after six months in Egypt, Mald Habib was transported
via Afghanistan to Guantanamo Bay where he recddeadings and humiliating
treatment, including female interrogators stradglimm and smearing fake
menstrual blood on hirt.

A report by Amnesty International documents théofeing claims concerning
Mamdouh Habib’s treatment in Guantdnamo Bay: “Aness states [he saw]
five people go into his [Mamdouh Habib’s] prisorlcgpray Mr. Habib with
mace, use their hands to kick and punch him anddheg him out, from the
chains that were around his feet...out of the calliato the corridor.*

47 A chronology of the detention of Mamdouh Habib Bragid HicksChronologies Online Australian
Parliamentary Library abww.aph.gov.au/library/pubs/online/Australians_GidamamoBay.htm

48 Sydney Morning HeraldProstitute Used in Habib Torturdanuary 27, 2005 accessed at
www.smh.com.au/news/National/Prostitute-used-inibtbrture-lawyer/2005/01/26/1106415668003.html

49 U.S Department of StatBgyptaccessed atww.state.gov/g/drl/rls/hrrpt/2005/61687.htm
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It is reported that Australian state officials kneisMamdouh Habib’s detention in Egypt.
This has been confirmed by the Australian Secumitglligence Organisation (ASIGS.
Former US Central Intelligence Agency officers halso confirmed that Mamdouh Habib’s
rendition (from Pakistan) to Egypt for interrogatiovould have required the approval of
Australian authorities'

Amnesty International is concerned that the AustnaGovernment knew of Mamdouh
Habib’s and was complicit in Mamdouh Habib’s reimitto Egypt. Agreeing to the rendition
of one of its own nationals to another state witleeee is a real risk that the individual may be
tortured, may involve Australia’s obligations undeticle 3 of the Convention, which
prohibitsrefoulement

The Australian Government was aware of Mamdouh Bialdmprisonment in Pakistan,
rendition to Egypt and subsequent transfer to Guearho Bay Furthermore, it is alleged
that, on at least one occasion, an Australian Guwent official stood by and observed
Mamdouh Habib being tortured and humiliated by \gsras in Pakistarf.

Given the possible consent or acquiescence of &ligstrofficials to the alleged torture of an
Australian national, Australia had a duty, undetidle 5(1)(b), to investigate the allegations
and prosecute suspected perpetrators.

% The Egyptian Organization for Human RighEsyture in Egypt an Unchecked PhenomeB6A5 at
www.eohr.org/report/2004/re3.htfas at 22/10/2007).

51 Allard, T and Seccombe, M, “Tortured Trutf;he Sydney Morning Heral&ebruary 12005 at
www.smh.com.au/articles/2005/02/18/1108709434468.(as at 22/10/2007).

52 Amnesty InternationalCase Sheet 5: Who are the Guantanamo detair@es2mber 2004 at
http://web.amnesty.org/aidoc/aidoc_pdf.nsf/index/RBA1152004ENGLISH/$File/AMR5111504.p(ds at
22/10/2007).

534ASI0 confirms Habib was held in EgyptABC NewsFebruary 15 2005 at
www.abc.net.au/news/newsitems/200502/s130310&smat 22/10/2007).

54 «Documents Show AFP, ASIO knew of Habib ‘renditidrABC NewsJune 11 2007 at
www.abc.net.au/news/newsitems/200706/s194803522#10/2007).

%5 Joint new release of former Attorney General arididter for Foreign Affairs 18 April 2002 “Mamdoutiabib

in United States Custody” at

www.ag.gov.au/agd/WWW/attorneygeneralHome.nsf/Adgdia_Releases 2002_April_2002_Mamdouh_Habib
in_United_States_custody (18_April_20@as at 22/10/2007).

%6 «Australian Official saw Habib being tortured: @p” The Sydney Morning Heraldanuary 6 2005 at
www.smh.com.au/news/Global-Terrorism/Habib-det#iigtire-claim-in-court-
documents/2005/01/06/1104832208379.ht(aktat 22/10/2007).
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Complaint Mechanism

In its concluding observations on the US, the Cottemiagainst Torture expressed concerns
about the lack of complaint mechanisms for detaine&uantanamo Bay and elsewh&rie.
view of this, Amnesty International is concernedttlamdouh Habib will be left without a
formal means of redress if the Australian authesifail to address his complaints. Despite
the fact that his alleged torture did not occuAmstralian territory, Australia is obliged to
investigate Mamdouh Habib’s complaints, in viewtsfpossible involvement in his rendition.
Moreover , in the absence of any valid reason whgtralia should not consider it
appropriate to establish jurisdiction, Amnesty tnsgional considers that issues also arise
under 5(1)(c).

Conclusion

Amnesty International is concerned that the AustnalGovernment failed to establish
jurisdiction in relation to claims that David Hiclesas being tortured whilst he was detained
at Guantdnamo Bay, that it subsequently agreedpteiment a prison sentence imposed on
David Hicks by a Military Commission that did notctude evidence obtained under torture,
and that the release signed by David Hicks as ditton for his removal from Guantanamo
Bay was signed under duress and may unfairly impairight to redress for any
substantiated claim of torture involving compliciity the Australian Government.

Amnesty International is concerned about repors Mamdouh Habib was subjected to
torture or other ill-treatment.

Whether directly involved in his treatment, by appng Mamdouh Habib’s rendition, or
through the applicability of Article 5(1)(c), Auatra should establish its jurisdiction to
investigate his alleged torture or ill-treatmend @msure that he has a mechanism for
obtaining redress should for any substantiatedndaif torture that involve complicity on the
part of the Australian Government.

57 Conclusions and recommendations of the CommittestgBorture: United States of America, UN Doc.
CAT/C/USA/CO/2, 18 May 2006, para. 27.
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V. Australian Government's failure to comply with its non-
refoulement obligations regarding asylum seekershe
indefinite detention of asylum seekers; lack of regss (Articles
3, 14 and 16)

Non-refoulement

Amnesty International is concerned that Austraiadt adequately addressing the issues of
safeguards against in refoulement of asylum seg#tadsis thus failing to comply with its
obligations under the Convention. The Edmund Riestf’s® publications Deported to
DangerandDeported to Danger llhighlight the risks faced by some failed asyluterfhey
have been returned by the Australian Governmepirbyiding case studies of individuals
who have ‘disappeared’ or been killed upon arrinaheir country of origin.

In September 2007, Australia signed an extradaigreement with China. Many of the failed
asylum seekers from China in Australia have madiend based on involvement in Christianity,
the Falun Gong sg)iritual movement or on supportifamocracy; any of which can lead to the risk
of torture in Ching?

In accordance with Article 3 of the Convention,aree may be forcibly returned to a country
where they are at risk of torture. Amnesty Inteioral considers that the lack of transparency
and secrecy surrounding the imposition of the dpatialty and the arbitrary nature of its
application in China, mean that assurances fronCthirese authorities that the death penalty
will not be imposed on a particular individual cahbe monitored or relied upon as
effectively as they can in countries where the ldeanalty is imposed in an open judicial
process.

It is further important to note that torture areriéatment remain widespread and are very
difficult to monitor owing to lack of transparenajthin the criminal justice system and lack
of prompt access to lawyers. Allegations made Ispscts that they have been subjected to
torture or ill-treatment are frequently ignoreddmurts, and criminal procedure does not fully
prevent information obtained under torture fronmigaiised as evidence in court (only that it
cannot become the basis for determining the c&tehese legal definitions of torture also

8 The Edmund Rice Centre is an Australian Catholic Nfs® promotes research, community education,
advocacy and networking on social justice issueslistralia.

%9 Report of the Special Rapporteur, Manfred Nowakiooture and other cruel, inhuman or degrading imeat
or punishment, Mission to China, Commission on HuRayhts, E/CN.4/2006/6/Add.6, 10 March 2006.

Amnesty International October 2007 Al Index: ASA 12/001/2007



Australia: A Briefing for the Committee against Torture 25

fail to comply with definitions in international man rights standards. Given this situation,
Amnesty International does not believe that diploenassurances made by China that an
individual will not be subjected to torture or ffeatment provide an adequate level of
protection.

The Committee has also drawn attention to HREO€Xemtly expressed concerns that the
thenMigration Amendment (Review Provisions) Bill 2q@éw enacted), would create the
potential for an unfair process and thus increlseaisk of incorrect decisions and the
likelihood of refoulement of asylum seekers.

Amnesty International Australia’s submission to 8enate Committee on Legal and
Constitutional Affairs Inquiry on the Bill suppoddHREOC’s submission that these
amendments undermine the fairness and the effeetbgeof the refugee assessment process,
and increase the risk of “false negatives” andulefment. Amnesty International also
provided the following case study that illustrabtenv thorough investigation of asylum
seeker is both time consuming and critical to pnéing refoulemenf?®

Case Study

After asylum seeker Mr W had his case rejectechbyTribunal, the
Federal Court referred the matter back to the T@béor another
review. In the first Tribunal matter, Mr W’s credity was thoroughly
guestioned, documents he presented were not bélievee genuine
and the entire basis of his claim was viewed asdingent. The
Tribunal member relied on information provided hg Department of
Foreign Affairs and Trade (DFAT) who had been agkederify a
piece of information Mr W had submitted, showingtthe was
‘wanted for arrest’ in his country of origin. Th&fdrmation returned
by DFAT was that Mr W’s account and documentati@sfraudulent
and this acted to sully the rest of his case amtkacge. For his secong
Tribunal matter, Mr W enlisted the assistance ofn&sty Internationa
Australia, a migration agent and a friend in hiarttoy of origin. After
much research and some very complex endeavours by'#8ifriend
overseas, documents defending Mr W were submidtdioet
reconstituted Tribunal. It was then found by thitbtinal that the
information provided by DFAT was in-fact incorrextd their
investigations had not been completely thoroughWwvas eventually

8Amnesty International Australi&ubmission to the Senate Legal and Constitutioffalr& Committee on the
Migration Amendment (Review Provisions) Bill 2@GQ6
www.aph.gov.au/senate/committee/legcon_ ctte/migevevprovisions/submissions/subl14.gd§ at 18/10/2007).
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found to be a refugee and all of his claims werepted by the
Tribunal.

This case demonstrates that time restrictionsragpropriate and can operate against the
interests of asylum seekers who need protectionAMdould not have obtained all of the
necessary information from his home country withi®8 day time frame. Should he have
been required to do so under the new s 417 of ilgealiibn Acf* (if he were applying for
Ministerial discretion) Mr W would have been retednto his home country, where it is a risk
that he would have been either imprisoned andredtar killed. With a short time frame and
the Minister likely to rely primarily on informatiofrom sources such as DFAT, this case
illustrates the potential for Australia to engagedfoulement under this legislation.

Non-refoulement and asylum seekers detained forsbffre processing in third
countries

Amnesty International wishes to draw the Committextention to the anomalous situation of
asylum seekers detained for offshore processitigjrici countries. Since the Tampa incidént
in 2001 the Australian Government has implementpdliay of sending asylum seekers who
attempt to enter Australia without correct docuragéoh to specially established immigration
detention centres, including centres in other ademtsuch as Nauru and Papua New Guinea,
where they have been detained pending resolutitimeds claim&. Some offshore asylum
seekers, who may have actually reached territBuatralia, albeit an area ‘excised from the
migration zone’, have also been transferred ta tbauntries.

®1 Section 417 of the Migration Act 1958 allows thénldter to substitute a more favorable decisicthéf Minister
thinks that it is in the public interest to do $be discretion is non-compellable.

62 0n 26 August 2001 Tampa, a Norwegian cargo shipedahe Tampa, responding to a request broadcakeby
Australian Government rescued 438 asylum seekens & sinking fishing vessel that had been takiegntio
Christmas Island. The Australian Government derfiecship’s master, Arne Rinnan, permission to enter
Australian waters, and after a tense stand-offalydum seekers were eventually removed from tla iy an
Australian SAS contingent and taken to Nauru ferpghocessing of their claims. This inaugurated viieatame
known as the ‘Pacific solution’ — which denotesiffore processing of claims for asylum on locatiouiside the
Australian mainland. See Kathryn Gentry, ‘The Tanmzédent and how it became a turning point in Aaigin
history’, athttp://action.amnesty.org.au/refugees/comments/tewpa_became_a_turning_poifas at
18/10/2007).

8 The Department of Immigration and Citizenship, Ftveet No. 760ffshore Processing Arrangementsyised
June 2007 awww.immi.gov.au/media/fact-sheets/760offshore.lfa®m at 18/10/2007). See also Oxfam Australia
and A Just Australia 2007 A Price too High: the tGsAustralia’s Approach to Asylum Seekers at
www.oxfam.org.au/media/files/APriceTooHigh.p@fs at 18/10/2007).
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The Department of Immigration and Citizenship’s tFalceet No. 76 deals with Offshore
Processing Arrangementst states that asylum seekers are not detaineerukustralian

law or the law of Nauru or Papua New Guinea buirsstead granted special purpose visas
by those countries to facilitate their stay whileyt await processing and resettlement (in
Australia or another country) or return to theiuntyy of origin. Asylum seekers are to be
provided with appropriate care and protection fi®y/relevant declared country) pending
determination of their refugee claims.

The International Organisation for Migration (IOMianages and operates the offshore
processing facilities in the declared countriese ®hginal visa conditions issued by the
Government of Nauru allowed all residents of thfsladre processing centre to move freely
outside the centre within the community betwee®&:3 and 7:00p./ The IOM is
responsible for the management of the detentiafities and the supervision of detainees
during curfew. Amnesty International is concernbdwt complaints of depression and poor
conditions made by those incarcerated in theseasisolation.

A recent report on the ‘Pacific Solution’ conclugeder alia, that:

In the six years since the Tampa crisis in Aug08t12 Australian taxpayers have
spent more than $1 billion to process less tha®@ Asylum seekers in offshore
locations — or more than half a million dollars dadvost, if not all, of these asylum
seekers have paid a substantial personal toll tghopoor mental and physical health
and wellbeing, both in the immediate and longemtér

Figures provided by the Department of Immigratiod &€itizenship to the Senate Committee
on Legal and Constitutional Affairs in 2006 higlhitghe prevalence of mental health
problems amongst detainees on Nauru:

By late 2005 all remaining 27 detainees on Naurd itgentified mental health
concerns — four had suffered a psychotic episodievaare at risk of self harm.
Thirteen members of the group were being treatethfmmnia and were taking anti-
depressant medication (7), anti-psychotic medicafd), and anti-anxiety medication

® The Department of Immigration and Citizenship, Féloeet No. 76Qffshore Processing Arrangemenisyised
June 2007 avww.immi.gov.au/media/fact-sheets/76offshore.lfa® at 18/10/2007).

8 Sri Lankan detainees are, at the time of writimgjergoing a two month suspension of this arrangeme
following charges against seven members of theugr The individuals facing court proceedingsratreleased
from the detention centre, and others are permitidelave if accompanied by an authorised persers(mal
communication 18 October 2007 from officer of thep@rtment of Immigration and Citizenship).

66 Oxfam Australia and A Just Australia (200&)Price too High: the Cost of Australia’s ApproachAsylum
Seekersp. 49, see footnote 65 supra.
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(20). In October 2005 a group of 25 detainees oarNavere brought back to
Australia because of serious concerns about theintal healtf’.

Amnesty International takes the view that whereAbstralian Government arranges for
persons to be compulsorily placed in another cguntrthe purposes of processing their
applications for refugee status, it has a moralptflegal obligation, similar to that under
Article 3 (non-refoulement). It should thereforesare that those persons are not at real risk
of torture or other ill-treatment. It is not clahat the Australian Government has taken steps
to this effect.

Papua New Guinea is a party to the United Natiomsv€ntion Relating to the Status of
Refugee$? but Nauru has not yet ratified it. Neither staés hatified the Convention against
Torture®® In 2000, in its concluding observations on Augralsecond and third reports the
Committee recommended that:

The State party consider the desirability of pravida mechanism for independent
review of ministerial decisions in respect of cas@sing under article 3 of the
Conventior?’,

In rejecting this recommendation, the Australiarv€ament has adduced a range of review
rights available to onshore asylum seekers in stgbdts position that its obligations are
being met’*

The Australian Government has a policy which has seany rejected asylum seekers
deported to the countries from which they have.fidat all of those who have been forcibly
returned have had access to full review rights. §aeferred to as ‘voluntary returnees,” have
been given a financial payment to return to platesh as Afghanistan and Iran, in some

87 Figures provided in response to Questions on BpSenate Legal and Constitutional Committee hesuiittg
the Migration Amendment (Designated Unauthorizedvais) Bill 2006, 26 May 2006, cited in Oxfam andJAst
Australia 2007, p 17, footnote 65 supra.

88 Office of the High Commissioner of Human Rightswatw.unhchr.ch/html/menu3/b/treaty2ref.has at
18/10/2007).

89 Office of the United Nations High Commissioner Fiuman Rightswww.ohchr.org/english/law/cat-ratify.htm
(18/10/2007), United Nations Human Rights Webs#itsINauru’s status as Signatory Only in relatiotheoCAT
atwww.unhchr.ch/tbs/doc.nsf/887ff7374eb89574¢c125662@bHa1f/80256404004f315¢125638b005e791d?Open
Document(as at 18/10/2007).

0 Concluding observations of the Committee againstufer Australia, UN Doc. A/56/44, 21 November 2080,
www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/426¢133HcHHc125699f00340669?0pendocum@st at
18/10/2007).

"L Third periodic report of Australia, UN Doc. CAT/C/@wd.7, 25 May 2005, para. 38.
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cases without waiting for the processing of th&m. The options available to those who
seek asylum after an “unauthorised arrival” mayoemage the acceptance of a payment for
return. They are: prolonged or indefinite detentmtempting to gain (at best) temporary
protectiori” in Australia; or forced deportation. The EdmundeéRCentre reports that some of
those ‘voluntary returnees’ fled their country oigin again shortly after return, and that
others had simply disappeafédrhis might indicate that the Australian systers hat
provided the necessary standard of protection agegfoulement required under Article 3 of
the Convention against Torture.

On 12 March 2003, the Australian Government andteernment of the Islamic Republic
of Iran agreed that rejected Iranian asylum seeketsd be returned to Iran from Australia.
The agreement established arrangements to proh®imluntary return of Iranian nationals
who are illegally in Australia. The agreement a#iows for the involuntary removal of
Iranians in detention who have no outstanding ptiute application¥. Amnesty
International continues to receive accounts dféatment and torture in Iran. Students,
minority rights activists and human rights defesdeave been systematically targeted for
intimidation, ill treatment and torture. Amnestydmational has repeatedly drawn attention
to the practice of delay or denial of medical tneat of detainees. For example Amnesty
International’s 2007 Report said of Iran that:

The human rights situation deteriorated, with cggkiety facing increasing
restrictions on fundamental freedom of expressimhassociation. [....] Torture,
especially during periods of pre-trial detentiomrained commonpla&e

Amnesty International is concerned that Austradiaot adequately addressing the issues of
safeguards against refoulement of asylum seekérsthaer individuals who would be at risk
of torture and other ill treatment if returned, amthus failing to comply with its obligations
under the Convention. The Edmund Rice Centre’srtefdoeported to DangeandDeported

72 "Under the TPV regime introduced in 1999, unatiged arrivals found to be refugees are able ¢tessonly a
three-year temporary visa, in the first instandgose still wanting protection after three yearsadie to apply for
a further protection visa.” Department of Immigoatiand Citizenship, Fact Sheet 64, Temporary Piotedtisas
atwww.immi.gov.au/media/fact-sheets/64protection. i@ at 18/10/2007).

"Edmund Rice Centr&eported to DangerSeptember 2004yww.erc.org.au/research/pdf/1096416029 (acf
18/10/2007).

"4 etter of offer of voluntary return to Iranian, IMIV2 May 2003, www.immi.gov.au/media/media-
releases/2003/d03031.htm#link1 (a4 &t10/2007).

S Amnesty International Report 200lhe State of the World's Human Right$39.
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to Danger II® highlight the realities and dangers faced by asydeekers returned by the
Australian Government.

Indefinite detention as cruel, inhuman or degradirtgeatment (Article 16)

The mandatory detention policy has been explicidfended on the grounds that it
discourages the trafficking and smuggling of pednie Australid’. Australian case law on
the application of th&ligration Acthas had the effect of legitimising long periods of
detention for persons in need of internationalgution - a substantial proportion agylum
seekers are eventually recognised as refdyéd® results of this policy have included
delaying, or severely limiting, asylum seeker asdesspecialist support services, including
torture and trauma services. For those detaindegoagnised as refugees and not able to be
returned to their country of origin or sent to adttountry to which they had legal
attachment, mandatory detention can be both ptettand punitive in effect: such
individuals have no definite date of release, maleemedy, and are forced to remain for
extendéd periods in an institution that is not glesd to accommodate inmates for long
periods®.

According to the Human Rights and Equal Opportu@igynmissioner:

Immigration detention per se is not prohibited unieernational human rights
instruments provided that it is lawful and not drary. Detention will not be
arbitrary where it is for a minimal time and itieasonable and a proportionate
means of achieving a legitimate aim. For example Wnited Nations High

8 Edmund Rice Centr@eported to DangerSeptember 2004yww.erc.org.au/research/pdf/1096416029 (af
18/10/2007).

" See for example transcript of ABC Television intevw 10 April 2005 with then Minister for Immigraticand
Multicultural and Indigenous Affairs, Senator Amandanstone, who said: “So, for example last yeamwese
able to say because mandatory detention and offgirocessing have pretty much stopped the boataeneable
to say to temporary protection visa holders, ‘Looken you're reassessed, if you don't get permaretgction
we will allow you to apply for mainstream visasarustralia from on shore. Now if we hadn't beeoacgssful, if
the boats were still coming, we wouldn't have balgle to do that”, at
www.abc.net.au/sundayprofile/stories/s1340219 (it&110/2007).

® For example, as at 30 June 2007, of the 154 Tiasyeekers processed on Nauru and PNG , 63.7%«ead b
found to be refugees and resettled. From Bem Kd ReMaclellan N, Meyer S & Morris T (200A Price Too
High: The Cost of Australia’s Approach to AsylumkeegA Just Australia and Oxfam, Table 9, Appendix 3,
Sourced from DIMA Annual report 2005-06, Outpui figure 44 and DIAC report 2006-07 at
www.oxfam.org.au/media/files/APriceTooHigh.pdB/10/2007 )

9 See for example, the ill-effects of protractededéion in off-shore processing centres documemtd@eim K,
Field N, Maclellan N, Meyer S & Morris T (2002) Price Too High: The Cost of Australia’s ApproachAtsylum
SeekerdA Just Australia and Oxfam atww.oxfam.org.au/media/files/APriceTooHigh.pd#B8/10/2007).
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Commissioner for Refugees (UNHCR) has determirsddbe to the hardship
involved, detention should normally be avoftled

The UNHCR'’s Guidelines on Detention state explidiiat in the view of that agency, the
detention of asylum seekers is, “inherently un@dsa” and that, “as a general principle,
asylum seekers should not be detained.” In additletention should not be, “used as
punitive or disciplinary measures for illegal entrypresence in the countfy”

The Office of the UN High Commissioner for HumamgRis (OHCHR) Special Rapporteur
on Migrant Workers expressed the view that:

Administrative deprivation of liberty should lastlp for the time necessary for the
deportation/expulsion to become effective. Depiivadf liberty should never be
indefinité”.

In A v Australiathe Human Rights Committee found that:

Detention should not continue beyond the periodMaich the State can provide
appropriate justification. For example, the factiltdgal entry may indicate a need
for investigation and there may be other factorgipalar to the individual, such as
the likelihood of absconding and lack of coopematiwhich may justify detention for
a period. Without such factors detention may besictered arbitrary, even if entry
was illegaf®.

The UN Working Group on Arbitrary Detention congielé that a maximum period for
administrative detention should be set by law, thiatl detention should in no case be
unlimited or of excessive lendthFollowing its visit to Australia, the UN Workin@roup on

8 A Report on Visits to Immigration Detention Fad#lit by the Human Rights Commissioner 2001,
www.hreoc.gov.au/human_rights/idc/idc2001.h{ad at 18/10/2007).

81 UNHCR Revised Guidelines on Applicable Criteria arehfiirds Relating to the Detention of Asylum Seekers,
1999, atwww.unhcr.org.au/pdfs/detentionguidelines.fa at 18/10/2007).

82 Report of the Special Rapporteur, Ms. Gabriela RoeddPizarro, submitted pursuant to Commission on
Human Rights resolution 2002/62, Economic and Sd&paincil E/CN.4/2003/85, 30 December 2002, parat35 a
www.unhchr.ch/Huridocda/Huridoca.nsf/0/3ff50c33%384c1256cde004bfbd8/$FILE/G0216255 .(aff at
18/10/2007).

8 Communication No. 560/1993, Human Rights Committ@@, Session, 24 March — 11 April 1997 UN Doc
CCPR/C/59/D/560/1993 dated 30 April 1997, at
www.unhchr.ch/tbs/doc.nsf/0/30c417539ddd944380236@%e80d3?0Opendocumdas at 18/10/2007).

8 Opinions adopted by the Working Group on ArbitrBitention, cited in Report of the Special RapportBee
document, para 35, cited in footnote 83, supra.
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Arbitrary Detention reported that it found partiady worrying the lengthy detention of
unlawful non-citizens, especially those whose apion for asylum or for permission to
remain in Australia had been refused by a finalgiec and who were awaiting removal or
deportatioff. It recommended to the Australian Government thratview the mandatory,
automatic and indeterminate character of immigretietention and examine the lack of
adequate judicial reviet

After their visits to Australia in 2003, represdiwas of the OHCHR were reported to have
described the conditions in Australia's detentienties as, "offensive to human dignity" and
the detention centres as, "worse than prisons"eytiatarming levels of self-harm" had been
observed.

Amnesty International is concerned that the indefidetention of asylum seekers in
Australia amounts to a violation of Convention agaiT orture Article 16.

Lack of redress

Complaints about violations of human rights th#itiathin the jurisdiction of HREOC can

be directed to it. If, after its investigation, tBemmission finds a breach of human rights, it
must serve a notice on the person whose actionstfog subject of the complaint setting out
the findings and the reasons for those findinge Thmmission may make recommendations
for preventing a repetition of the act or practites payment of compensation or any other
action or remedy for the loss or damage sufferealrasult of the breach of a person’s human
rights, but cannot enforce remedfes

If the Commission finds a breach of human rightauist report on the matter to the
Commonwealth Attorney-General. The Commission is¢tude in the report to the
Attorney-General particulars of any recommendatimasle in the notice, details of any
actions that the person is taking as a resultefitidings and recommendations of the

®Report of the Working Group on Arbitrary Detentidadendum Visit to Australia, E/CN.4/2003/8/Add.2 24
October 2002 p 28 et seq. at
www.unhchr.ch/Huridocda/Huridoca.nsf/0/6035497bBEF8c1256cc200551f19/$FILE/G0215391. i§a$ at
18/10/2007).

8 |bid. para 64.

87 Burnside, J, “Australia’'s treatment of asylum seeKehe view from outside TheSydney Morning Heraldluly
8 2003 www.smh.com.au/articles/2003/07/17/1058035124328.(us at 18/10/07).

8 Human Rights and Equal Opportunity Commissibimyse who've come across the seas
www.hreoc.gov.au/pdf/fhuman_rights/asylum_seekers?h8.pdf(as at 18/10/2007).
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Commission. The Attorney-General must table thentsp both Houses of Federal
Parliament in accordance with section 46 of the BREACt®

The case o€hu Kheng Liminvolves a consideration of the Australian Governtize
amendment of th®ligration Actto retrospectively legitimize the detention ofraup of
Cambodians. The group had arrived by boat, sorteen 989, some in early 1990. Their
primary applications for refugee status were rej@dty Ministerial delegates in mid 1992,
after which they appealed to the Federal Court,ceakéd that they be released pending
review of their asylum claim® The group had been detained since their arrivaler three
years.

When the Federal Court set aside the rejectiohefaéfugee applications, the then
Department of Immigration, Multicultural and Indigeus Affairs (DIMIA) agreed to reassess
the cases. Before a court had time to hear thecagiph for release, emergency amendments
to theMigration Acthad been passed. A challenge to this legislatias mwade to the High
Court of Australia on the grounds that the legisiathad usurped judicial power under
Chapter Ill of the Constitution by passing the admants which legitimized the detention.
The challenge did not succeed but the High Couftusitralia did concede that detention
prior to the legislation being passed had beenwfalaFurther legislation was then
introduced to ensure that any compensation awandexspect of the unlawful detention was
capped at $1 per day of detention

This case demonstrates the lack of an effectivedgror redress for asylum seekers and

migrants who have been subjected to indefiniterdiete. Amnesty International is concerned
that this represents a violation of Article 14 o {Convention.

Conclusion

The Australian Government should revise its regifienmigration detention to ensure that it
complies with international human rights standaaasi that there are effective mechanisms

8 Human Rights and Equal Opportunity Commission A86]at
www.comlaw.gov.au/ComLaw/Legislation/ActCompilationdf/0/11D1074EA7D19F6FCA2571400019FE19?0p
enDocumentas at 18/10/2007).

% Chu Kheng Lim v Minister for Immigratiphocal Government and Ethnic Affairs (1992) 176 CER,
www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/cth/HCA/1992/64.html?querlettithu%20Kheng%20Lim%20%20and%20%20Minister%
20for%20Immigratioh (as at 18/10/2007).

%1 «Staring into the abyss — confronting the absesfatecency in Australian refugee law and policyelepment”
Jane Stratton & Siobhan McCamxystralian Journal of Human Rightat
www.austlii.edu.au/au/journals/AJHR/2002/10.h{ad at 18/10/2007).
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for investigating complaints of rights violationsdafor providing compensation in those
cases where violations can be substantiated.
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Annex 1- Convention-related offences in Australiadurisdictions

Jurisdiction Torture Other cruel,
inhuman, degrading

Commonwealth # #
New South Wales -- #
Victoria + +
Queensland + #
South Australia + +
Western Australia -- #
Tasmania A #
Northern Territory + +
Australian Capital + -
Territory
Christmas/Cocos - % D
(Keeling) Islands
Nauru/Papua New ? ?
Guinea

Legend

# Partial

+ Specifically covered by legislation

A Uncertain definitions and penalties

-- Specific legislation not found

* Western Australian legislation applies

Actions of Defence Force personnel covered by Agtjislation
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