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Introduction 

1. In accordance with the reporting requirement of article 16 of the International Covenant on Economic, Social and Cultural Rights (hence: ICESCR, the Covenant), the Kingdom of the Netherlands has filed a report with the UN Committee on Economic, Social and Cultural Rights (hence: the Committee). 

2. The Federation of Dutch Trade Unions (Federatie Nederlandse Vakbeweging, hence: FNV) and the Christian National Trade Union Federation (Christelijk Nationaal Vakverbond, hence: CNV) have found this report to be incomplete and overly positive with regards to the situation in the Netherlands, failing to mention fundamental shortfalls in compliance with Covenant standards. Therefore, FNV and CNV have concluded to file a parallel report in order to provide the Committee with appropriate context. 

3. FNV is a general trade union open to all legal professions in the Netherlands, and is the largest of its kind in the country with over 850.000 members. Its statutory goal is the democratisation of society and the protection of the rights of workers and non-workers, in particular those workers who are a member of the union. It tries to realise these goals through, among others, negotiation on behalf of workers in collective disputes and for collective labour agreements, agitating for changes in legislation, and organising collective action, including strike action. 

4. CNV is a general trade union open to all legal professions and has around 350.000 members. CNV is founded on Christian values and focusses on individual support of employees, concluding collective labour agreements, advocacy on socio-economic policy, including labour market policy, social security and general labour related policy.

5. This report will first address the general state of economic, social and cultural rights within the sphere of trade union activities in the Netherlands, following the structure of the Covenant. Secondly, this report will address the government response to the Concluding observations on the sixth periodic report, following the structure used by the government report.

General comments 

Article 7 – Fair wages (decent living)
6. Over the past decades has the growth of the minimum wage in the Netherlands lagged behind that of average wages, as well as worker productivity. As a result minimum wage earners are confronted with an increasing difficulty to cover their most basic costs of living, which goes against article 7 of the Covenant. It also leads to increasing inequality between the different social groups. On top of that, the median income of workers has hardly risen in the decade between 2009 and 2019, despite economic growth following the 2007 banking crisis.[footnoteRef:1] [1:  https://www.cbs.nl/nl-nl/nieuws/2019/12/doorsnee-inkomen-werkenden-al-10-jaar-vrijwel-constant ] 


7. Prosperity has been growing in our country since the 1970s. Dutch labour productivity has increased by more than half, since 1969 it has increased by 89%.[footnoteRef:2] But not everyone benefits from that. People earning minimum wages only saw an increase of 18% in their wages since 1969 and have lost 20% of their purchasing power in recent years. Because a large part of their income is spent on rent and other fixed costs, both of which have risen sharply in recent years and months, there is often hardly any money left for other expenses.[footnoteRef:3] [2:  https://esb.nu/esb/20062405/lonen-blijven-sterk-achter-bij-arbeidsproductiviteit ]  [3:  https://www.fnv.nl/nieuwsbericht/algemeen-nieuws/2020/04/nibud-rapport-veel-mensen-komen-nauwelijks-rond-va ] 


8. After strong campaigning by, among others, the trade unions,[footnoteRef:4] there is a consensus in a Dutch society that the minimum wage should increase. This in order to close a gap between the growth of wealth (gross domestic product) and the income of households.  [4:  https://www.voor14.nl/over_voor_14 ] 


9. Surveys found that 70% of the voters support the demand of a €14 hourly minimum wage, with majority support among voters of virtually all political parties.[footnoteRef:5] In their election platforms for the Lower House election in March 2021, almost all parties indicated they want to raise the minimum wage. Following rampant inflation in 2022, the government announced a raise of the minimum wage with 10%. This proposed raise is still less than inflation over the year 2022 alone, and does little to combat the mismatch between the rising productivity and stagnant wages.  [5:  https://www.ioresearch.nl/actueel/grote-steun-voor-verhoging-minimumloon/ ] 


10. Trade unions are convinced that the minimum wage should increase to around €14 per hour, and pinned to 60% of the median income of workers, in accordance with international standards. This growth is necessary to close the above-mentioned gap. It should be noted that the €14 hourly minimum wage demand is by now already several years old, and with the extraordinary inflation in 2022 is probably still insufficient to meet basic needs of those making minimum wage.

11. In addition, the growth of the minimum wage is a good impulse for the economy and society. Employees earning the minimum wage earn more and also spend more on consumption. Higher consumption ultimately leads to higher production and more employment.

12. As will be elaborated further when discussing the rights of migrant workers, a combination of a low level of oversight by the Dutch Labour Inspectorate, insufficient legal protections for undocumented workers and a lack of access to work spaces by trade unions has led to a class of workers to whom worker protection do not apply. Minimum wage requirements are among the most-violated provisions for these classes of workers, meaning those minimum wage requirements factually don’t apply to undocumented workers and other migrant workers. 

Article 8 – Right to form trade unions 
13. Article 8 of the Convention secures the right to form trade unions for the promotion and protection of his economic and social interests. This right is hindered or hollowed out in various ways in which the Dutch government has taken either no action, or action contrary to interests of trade unions. This has resulted in repeated violations of trade union rights, according to the ITUC Global Rights Index.[footnoteRef:6] [6: ] 


Company unions
14. Dutch law provides very few legal requirements for what constitutes a labour union. According to the Law on collective labour agreements (Wet op de collectieve arbeidsovereenkomst, WCAO) any association with the statutory goal of entering into collective labour agreements (Collectieve arbeidsovereenkomst, CAOs) is accepted as a labour union. An association has a minimum of two members. No further requirements have to be fulfilled in order for an association to be counted as a labour union, which in effect means that any two people can found a recognised labour union.

15. This limited legal framework has led to the proliferation of so-called yellow unions (hence: company unions), also called lap unions due to their close relationship with company management.[footnoteRef:7] These organisations engage in negotiations regarding CAOs, but have compromised their independence from employers or employers’ unions in some way, directly or indirectly. On one side of the company union spectrum, there exist unions with very limited membership and no strike fund that have no choice but to accede to employers’ demands (even if they wanted more) for lack of organised power. On the other side of the spectrum, there are organisations that are paid, directly or indirectly, by employers or employers’ unions to achieve collective labour agreements favourable to those employers.[footnoteRef:8]  [7:  https://fd.nl/economie/1443888/nederland-keldert-in-vakbondsindex-door-opmars-gele-bonden ]  [8:  https://www.groene.nl/artikel/de-antillenroute-van-het-cao-overleg ] 


16. A relatively new development is that of ‘over-inclusive’ so-called unions, which are paid for their services by employers and which include all employees and management in the process of formulating their initial demands. This differs from the process of independent trade unions, wherein only workers participate in the formulation, and only worker-members can vote on whether to accept the outcome. Since the demands formulated between employers and management are already a compromise, and since subsequent negotiations lead to further compromise (while these so-called unions never undertake strike action), it is no surprise that this had led to deterioration of worker compensation in companies that make use of their services. 

17. These deals are subsequently put to a vote, not just with trade union members, but with all company employees, who without proper consultation about alternatives are prone to accept any improvement to their conditions. FNV and CNV, while including all workers in their processes, only allow their members a vote, since those members are informed by trade union representatives about the possibility of seeking better concessions. Non-members, who cannot make use of free legal aid and who cannot access the strike fund, often do not want to take the risk of voting down any proposal, and the inclusion of non-members in the voting process therefore massively favours the employer. This way, a company union can hide behind ‘democratisation’ while seriously harming workers’ interests.

18. The proliferation of various kinds of non-independent, or employer-dependent, worker organisations has led to significant deterioration of worker compensation and renumeration in various companies and sectors. Not only are the agreements made by these organisations often worse than what independent unions could achieve, but the presence of these organisations often undermines the power of independent unions at the negotiating table, such as in the case of temporary workers.

19. Under Dutch law, certain articles of the civil code regarding worker protections can be disregarded if alternatives are laid down in a collective labour agreement. The justification for this is that independent trade unions can defend their members’ interests by putting in place checks and balances, as well as just compensation for the derogation. The collective labour agreement for temporary workers (uitzendkrachten) contains various of these derogations. During negotiations for a new collective labour agreement, traditional unions decided to walk out. This would have left the employers without a collective labour agreement, and thus a much stricter legal regime with which they had to conform, which would have given unions leverage to demand better terms. Two company unions, however, prevented this by prolonging the collective labour agreement in place,[footnoteRef:9] thus severely limiting FNV and CNV negotiating power.  [9:  https://www.trouw.nl/economie/uitzendsector-sluit-cao-met-eenzame-minibond-fnv-en-cnv-willen-dat-minister-ingrijpt~b12ddd35/ ] 


20. It is important to note that there is not a single aspect of trade union organisation that can lead to the conclusion that a union is in fact a company union. Small unions with small memberships, new unions which lack a strike fund, derogations from the civil code and inclusion of non-members in processes are not necessarily signs of lacking independence from employers. However, they become problematic once they systematically limit a worker organisation’s independence from employers, or come to represent the interests of a group other than workers. In the current Dutch system, however, no protection from that kind of interference exists.

Right to strike
21. The right to strike is an important part of the right to form trade unions for the protection of one’s interests, as evidenced by the explicit mention of this right in the Convention. In a joint statement by the Committee on Economic, Social and Cultural Rights and the Human Rights Committee this importance was further accentuated:

“Freedom of association, along with the right of peaceful assembly, also informs the right of individuals to participate in decision making within their workplaces and communities in order to achieve the protection of their interests. The committees recall that the right to strike is corollary to the effective exercise of the freedom to form and join trade unions. Both committees have sought to protect the right to strike in their review of the implementation of the ICESCR and the ICCPR by the States parties.”[footnoteRef:10] [10:  3 October 2019, Joint statement by the Committee on Economic, Social and Cultural Rights and the Human Rights Committee (E/C.12/2019/3-CCPR/C/2019/1)] 


22. The Netherlands does not have specific formal laws relating to the practice of collective action by workers in context of collective negotiations. These collective actions are governed by a monistic system of treaty law, and more precisely by article 6 paragraph 4 of the European Social Charter (hence: ESC, the Charter). The ESC creates a clear right to collective action for workers, including the right to strike, subject only to the exceptions in article G of the Charter. The right to collective action, including the right to strike, is fundamental to trade union freedoms, as expressed in article 8 paragraph 1 under d of the Convention, which protects the right to strike provided that it is exercised in conformity with the laws of the particular country.
 
23. In jurisprudence, however, the Dutch courts have used an overly broad definition of the exceptions of article G of the ESC. Since 2015, the courts have held that strikes are governed by certain ‘rules of play’, that cannot be directly linked to any ground in article G. This is an improvement on previous jurisprudence, which held for example that collective negotiations had to have broken down completely, and that strikes were a last resort. However, it is still a far cry from the full protection of the right to strike subject only to the limits in article G of the Charter. For example, judges held that loss of inventory of a supermarket due to spoilage was sufficient grounds to ban strike action.[footnoteRef:11] Similarly, judges held that by striking in late December, postal workers would endanger Christmas post, thereby threatening fundamental rights of citizens.[footnoteRef:12] Similarly, in 2018 and most recently in November 2022, the court held that the logistics of the Dutch postal service were so complex that any strike action would endanger the delivery of vital medical supplies, severely limiting the right of logistical personnel to strike. Although FNV urged the Dutch postal service to create alternative routes for medical deliveries, the company stated that such an undertaking would be too complex. This judgement made it clear that obfuscating internal logistics is a valid way of attempting to prevent strike action.  [11:  https://www.telegraaf.nl/nieuws/440435/rechter-verbiedt-staking-bij-slagerij-jumbo ]  [12:  https://www.parool.nl/nieuws/rechter-verbiedt-staking-bij-postnl~be4a7569/ ] 


24. Strike actions at Schiphol airport have also seen severe limitations during the busy summer months because such strikes would infringe on people’s right to go on foreign holidays. This kind of ruling has led to more cases of employers seeking judicial redress ahead of strike action, which is expensive and time-consuming for trade unions, and subsequently has a severe chilling effect on the use of the right to strike. This is why trade unions and the European Trade Union Confederation in 2021 launched a complaint with the European Committee of Social Rights, which is still pending.[footnoteRef:13]  [13:  https://www.coe.int/en/web/european-social-charter/-/no-201-2021-european-trade-union-confederation-etuc-netherlands-trade-union-confederation-fnv-and-national-federation-of-christian-trade-unions-in-the ] 


25. Apart from an overreliance on article G of the Charter to ban strike action, the procedure followed in these cases also puts a large procedural burden on trade unions. In order to ban strike action, employers have to appeal to a judge for a summary judgement (kort geding). During summary proceedings, the normal evidentiary rules do not apply. Instead, judges are allowed to accept statements by parties as statements of fact, in order not to burden parties with high evidentiary standards during what are often very fast proceedings. This has allowed judges to ban strike action based merely on employer’s belief that there might be a breach of article G of the Charter, rather than a substantiated claim that this is the case. 

26. Since Dutch law does not allow appeals in cases where there is insufficient interest, it is often impossible for trade unions to appeal these decisions and force substantiation of the claims made by employers. These appeals can take place months or years after the banned strike actions were supposed to take place, meaning a judgement in appeal cannot ‘repair’ the right to strike after the fact. This means that summary court judgements cannot be appealed without consent of the employer, who has very little incentive to see such judgement overturned or to be forced to substantiate their earlier claims. This has the practical effect that Dutch law allows strike actions to be banned based solely on claims by employers, who have an interest in strike actions being banned. 

27. It is clear that these limitations on strike actions do not meet the standard set out in article 8 paragraph 1 under (a) of the Convention, namely that restrictions on the exercise of trade union rights are only allowed if they are necessary in a democratic society in the interest of national security or public order or for the protection of the rights and freedoms of others. In effect, these restrictions mean that some professions cannot strike under any circumstance, because undue weight is given to the interests of employers or third parties, such as customers. In turn, this means that some professions cannot effectively bargain collectively, a process that becomes meaningless without a right to strike. 

28. With regards to essential services for which strikes may be prohibited, the aforementioned means that, while strikes are not formally prohibited for any essential service, they are practically severely limited for large groups of workers, including workers at Schiphol airport, postal workers, and workers dealing with perishables. 

Right to access workplaces 
29. Dutch trade unions do not have a statutory right to access to workplaces, contrary to ILO convention 135. This means that employers can ban union representatives from their premises, in effect making organising, disseminating information and hearing worker complaints impossible. By allowing every individual employer to make the decision whether to allow trade union representatives into their premises, Dutch legislation has made it functionally impossible to perform trade union functions for certain employees. This makes it impossible to promote and protect the economic and social interests of those employees. The employers most invested to ban trade unions from their premises are of course those employers with the worst record with regards to workers' rights, such as slaughterhouses. This absolutist view of employers’ property rights is a danger to the free function of trade unions, while it is not necessary in a democratic society or in the interest of the protection of rights of others. Quite the opposite, such absolutist views on property rights endanger the rights of workers. The government’s position, that unions and employers should come to agreement without government intervention, fails to take into account that employers have no incentive to allow trade unions on their premises. 

30. A similar problem exists more broadly with regards to trade union access to digital spaces. Especially in service sectors, where workers increasingly work from home or from different locations, physical access to workplaces needs to be supplemented with access to worker e-mails, intranet sites and other digital spaces. Without this guaranteed access, it becomes impossible for trade unions to reach certain workers, therefore severely limiting their effectiveness and their capability to perform their base functions. This is combined with the fact that access to physical spaces requires a lot more time and effort from trade unions than access to digital spaces. Therefore, allowing physical access while disallowing digital access to workers functionally limits trade union effectiveness. Like with physical access, an absolutist view of property rights by employers, combined with insufficient respect for fundamental economic and social rights of workers, has led to this development.

Article 11 – Adequate housing 
31. The Netherlands is host to a large number of EU migrants working in various sectors, mainly hailing from Poland and Romania. The temp agencies recruiting these workers promise them housing and work. The housing provided by these temp agencies are often linked to their work, which means that these migrants are in an exceptionally vulnerable position. In total, around 63% of migrant workers in the Netherlands were housed through temp agencies in 2020.[footnoteRef:14] In 2019, there were 767,571 migrant workers in the Netherlands.  [14:  https://www.abu.nl/arbeidsmigranten-in-nederland-de-cijfers/] 


32. To add to the precarity, many employers subtract the cost of living from the already meagre pay of these migrant workers while confiscating passports for the duration of the labour contract. This gives these migrant workers no room to manoeuvre, for example by seeking other employment, and strengthens the position of power the employer holds over their employees. Employers also make housing conditional upon labour provided by the migrant workers, meaning workers lose their homes when they lose their jobs. While these practices are generally illegal, the government insufficiently enforces regulations, and the Dutch labour inspectorate is generally understaffed and underfunded.[footnoteRef:15] Migrant workers are often afraid to lose their home and livelihood if they talk to government or union officials. What makes this worse is that trade unions, despite ILO-recommendations to the contrary, have no legal right to access to workplaces in order to discover and rally against these practices. This is especially the case in slaughterhouses. It is the opinion of the trade unions that both the ILO conventions and ICESCR contain provisions that entail our right to access work spaces.   [15:  https://www.trouw.nl/nieuws/arbeidsinspectie-komt-controleurs-tekort~b3ef97d1/] 


33. These same migrant workers often are not eligible for homelessness shelters. Under the Societal Support Act (Wet maatschappelijke ondersteuning, Wmo), homelessness shelters are classified as a form of government aid, for which non-Dutch EU citizens are only eligible after five years’ residence. Even migrant workers who have been in the Netherlands for over five years have difficulty meeting the high standard of proof some municipalities have put in place.[footnoteRef:16] This makes their housing situation even more precarious. [16:  https://nos.nl/artikel/2457465-steeds-meer-arbeidsmigranten-op-straat-de-opvang-moet-humaner] 


Article 12 – Healthcare
34. Following the COVID-19 pandemic, many so-called frontline workers, including nursing and other medical staff, were struck with long COVID: long-term health consequences of a COVID-19 infection. Symptoms include extreme fatigue and trouble breathing, which in essence incapacitated these worker. Under Dutch law, incapacitated workers generally, depending on collective labour agreement, receive two years of paid medical leave (one year with full pay and one year with 70% pay). After those two years, an employment contract can be terminated. Since the COVID-19 pandemic started in 2020, many of those struck by long COVID are now being terminated, being left to the provisions mentioned below (see comments for Recommendation 28 on Persons with Disabilities).

35. This comes as labour in medical professions, especially in nursing, has become more and more scarce. A combination of low wages, long working hours and high work load during those hours has made the profession less appealing.[footnoteRef:17] As more and more people burn out or are terminated due to disability, those workloads only become higher. A lack of healthcare funding in order to improve healthcare outcomes is partially to blame; higher wages for nursing staff would both improve job satisfaction, and combined with more money for staffing would reduce workload and working hours. A similar concern exists in education. [17:  https://nos.nl/artikel/2413851-onderzoek-tekort-aan-zorgpersoneel-op-lange-termijn-alleen-maar-groter] 


36. Trade unions have called on the government to create more robust support systems for employees struck by long COVID. Thus far, government response to this problem has been inadequate.[footnoteRef:18]  [18:  https://nos.nl/artikel/2446347-kabinet-wil-15-000-euro-geven-aan-zorgmedewerkers-met-long-covid] 


Specific comments regarding the Seventh periodic report

Recommendation 15 on ensuring the full enjoyment of economic, social and cultural rights by all persons under its jurisdiction
37. The reach of article 1 of the Dutch constitution, the prohibition of discrimination, is very limited due to the application of article 120 of the constitution, which bans Dutch judges from applying the constitution to legislation adopted by parliament. This means in practice that article 1 of the constitution is a dead letter with regards to legislation, since judges cannot apply this prohibition of discrimination when civilians invoke it against legislation. An appeal to article 1 of the Dutch constitution misrepresents the nature of Dutch constitutional law. 

38. Almost no effective legal remedy exists against systemic discrimination. Problems of racism, sexism, queerphobia, transphobia and other forms of discrimination are often legally individualised, while the individual problems are results of systemic issues. In recent years legislation has actually limited the possibility of Dutch citizens to file the equivalent of class actions, and even then Dutch law is not equipped to deal with the systemic nature of, for example, racism, which can consists of a myriad of small actions by different actors. There has been a persistent inability of Dutch society to see racism beyond the flagrant acts of purposeful discrimination and bigotry, and to evaluate the systemic nature of racism and discrimination. The new National Coordinator against Discrimination and Racism (Nationaal Coördinator tegen Discriminatie en Racisme) has made a detailed report about discrimination in the Netherlands in the National Program against Discrimination and Racism.[footnoteRef:19]   [19:  https://np2022.bureauncdr.nl/wp-content/uploads/sites/8/2022/09/NCDR-Nationaal-Programma-2022-online-.pdf] 


Recommendation 56 on the process of ratifying the Optional Protocol
39. Trade unions would welcome the ratification of the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights. Trade unions note, however, that the Council of State concluded their remarks on possible ratification in July 2022, and that no further legislative action has been taken. Furthermore, the trade unions note that the Dutch government could take steps to ensure that the Covenant becomes directly applicable law in the Dutch legal order, allowing national judges to directly use the Covenant as a foundation for their decisions. This would be in line with the comments made by the Council of State regarding the ratification of the Optional Protocol.[footnoteRef:20] This, in conjunction with the ratification of the Optional Protocol, would strengthen the protection of the aforementioned rights.   [20:  https://www.raadvanstate.nl/@128426/w13-21-0367-iii-vo/] 


Recommendation 57 on ratifying the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
40. While the Dutch government boasts about how it deprives non-nationals without legal residence rights of their fundamental rights, it is exactly this fact that has created a de facto outlawed group of Dutch residents. Since non-nationals without legal residence rights are afraid to avail themselves even of the most basic legal protections, for fear of being deported, their (theoretical) labour rights are virtually non-existent. This has led to extensive labour exploitation, especially with regards to the payment of minimum wage, health and safety regulation, vacation, and other rights which non-nationals without legal residence do not dare claim for fear of consequences.[footnoteRef:21] [21:  https://www.ad.nl/westland/fnv-komt-met-schokkend-boek-over-arbeidsmigranten-nog-dagelijks-meldingen-van-grove-misstanden~ab9599e1/] 


Recommendation 19 on discrimination against minority groups 
41. Contrary to conclusion of the Netherlands, which views government anti-discrimination efforts as sufficient, FNV and CNV see widespread discrimination in society. Following investigations from both journalists and parliamentarians, discrimination on an almost industrial scale was discovered in the Dutch tax agency, which monitored fraud based on certain ‘risk factors’ including double nationality and country of origin. This form of blatant systemic discrimination has led to material harm to people with dual nationalities.[footnoteRef:22] This topic will be more thoroughly addressed below.  [22:  https://www.ad.nl/binnenland/2090-kinderen-toeslagenaffaire-uit-huis-geplaatst-veel-meer-dan-gedacht~aa7a3e44/] 


42. Another way minority groups in the Netherlands have been discriminated against is with the so-called Rotterdam law (Wet bijzondere maatregelen grootstedelijke problematiek, Law regarding special measures for big city issues).[footnoteRef:23] This legislation allows cities to regulate the socio-economic makeup of cities by banning people who use social security or who have a police record from moving to certain areas.[footnoteRef:24] Since people with a migration background are more likely to belong to low income groups, this legislation indirectly targets people with non-western migration backgrounds, especially those of Moroccan and Turkish descent.  [23:  https://nos.nl/artikel/2419479-rotterdam-stopt-met-weren-uitkeringsgerechtigden-is-einde-omstreden-wet-nabij]  [24:  https://nos.nl/nieuwsuur/artikel/2358728-met-omstreden-wet-weren-gemeenten-bijstandsontvangers-in-kansarme-wijken] 







Recommendation 23 on achieving gender equality

Care duties
43. The division of care duties in the Netherlands is unequally divided between men and women. Overall, women take on more house work and care duties for both children and other relatives in need of care.[footnoteRef:25] Because child care services are becoming more and more expensive, more and more of this burden falls on women,[footnoteRef:26] who are therefore more likely to work parttime. This in turn puts pressure on the financial independence of women.[footnoteRef:27] A more equal division in parental leave between parents would go far in addressing these biases, which often influence employers in choosing to employ a man or a woman. [25:  https://digitaal.scp.nl/emancipatiemonitor2018/willen-vrouwen-meer-werken-en-mannen-minder/]  [26:  https://www.rtlnieuws.nl/economie/life/artikel/5343730/kinderopvang-tarieven-forse-stijging-2023-tien-procent]  [27:  https://digitaal.scp.nl/emancipatiemonitor2020/hoeveel-vrouwen-zijn-economisch-zelfstandig/] 


Sexual harassment
44. Dutch trade unions have undertaken research on sexual harassment in the workplace. One out of every two workers has experienced some form of sexual harassment in the workplace. Mostly women were victims of harassment, especially the more serious forms of harassment. 

45. The most common form of sexual harassment at work is sexually motivated jokes: half have experienced this during work (49%). Sexist comments (38%) and sexually oriented comments about the body or appearance (18%) were in second and third place. 12% received unwanted physical contact. Sexual violence or assault are the least common (2% in total). Women are more often confronted with sexually tinted comments about their appearance or body (13% versus 3% in men).[footnoteRef:28] In addition, they more often experienced unwanted physical contact than men. Recent studies suggest that only 27% report sexual harassment to management.[footnoteRef:29] [28:  https://www.cnv.nl/nieuws/cnv-onderzoek-meerderheid-vrouwen-seksueel-ge%C3%AFntimideerd-op-werkvloer/]  [29:  https://skb.nl/actueel/nieuws/ongewenst-gedrag-weinig-gemeld-bij-vertrouwenspersoon] 


46. The investigation asked whether people are familiar with the employer's policy on sexual harassment. This question specifically asked about the points from the ISZW Inspection Module. 20% of workers do not know what the policy of the employer is in the field of sexual harassment. The confidential counselor is the best known with 43%, followed by rules of conduct from the employer (30%) and a complaints procedure (27%). Only 21% indicate that managers intervene in sexual harassment. 16% indicate that information has been given. 

47. Dutch trade unions support the change in policy to examine the role employers in helping victims of domestic abuse. This is necessary because often domestic violence does not stay at home, but victims can be harassed at work. Employers can help victims by providing them with information and support. The Dutch trade unions would like social partners, including trade unions, to play a role in this.

Gender pay gap
48. The gender pay gap in the Netherlands is extensive. Average hourly pay for women is 13% lower than average hourly pay for men. While this is a slight decrease from previous years, progress is extremely slow. This difference is explained partially because men have more access to higher-paid jobs, partially because of biases against women, but also because women are overrepresented in part-time jobs. This, in turn, is the result of the aforementioned gap in care duties between men and women.[footnoteRef:30] However, even when adjusted for parttime labour, career choices, division of care duties and education, the gender pay gap is still visible. This could be the result of unequal pay for equal work.  [30:  https://www.cbs.nl/nl-nl/nieuws/2022/17/loonverschil-tussen-mannen-en-vrouwen-verder-afgenomen] 


Lack of visibility
49. There exists a lack of visibility when it comes to forms of intersectional oppression in all these issues. For example, while the gender pay gap is well known, the pay gap between white, able-bodied, straight and cis women on one hand, and women of colour, disabled women, queer women and trans women on the other. The same goes for the prevalence of sexual harassment and the division of care duties. Compounding intersections of oppression are not well understood in government reporting, leading to misunderstandings about root causes of oppression. All these axes of oppression need to be better understood if policy is to become sufficient to tackle these issues.

Recommendation 28 on persons with disabilities
50. How Dutch employers act with regards to disabilities of employees is governed by the Work and income based on labour capacity act (Wet werk en inkomen naar arbeidsvermogen, hence: WIA). The WIA has several severe shortcomings that disadvantage workers who have become disabled. 

51. If a person is less than 35% incapacitated for work, they cannot apply for disability benefits. This restriction was put in place in 2006 after government, unions and employers agreed that persons who were less than 35% work incapacitated would remain employed. In practice, however, less than half of this group currently performs labour more than one month per year. Labour participation of this group shows almost no difference from the group between 35% and 80% work incapacitated. Labour discrimination based on disability is the largest contributing factor, with employers choosing to employ able-bodied persons rather than people with even minor disabilities. FNV and CNV have proposed that the 35% level should be decreased to 15%, so that people between 15% and 35% incapacitation will be eligible for disability benefits. 

52. Additionally, the level of disability benefits plummets to unacceptable levels below the social minimum after disability benefits run out. Under current legislation (which can be supplemented by collective labour agreements), employees are entitled to one year full continued pay following a disability of more than 35%. In the second and third year, employees are entitled to 70% of their original pay. From that point on, disability pay is linked to their ‘earning capacity’. If employees make less than 50% of their earning capacity, their disability benefits fall to a percentage of the minimum wage, between 28% and 50,75% based on the disability percentage. Besides the byzantine complexity of this system, this level of disability benefits is absolutely insufficient, especially when one takes into account that minimum wage in the Netherlands is lower than the monthly income required for financial security. 

53. Finally, the byzantine complexity mentioned above makes the calculation of a person’s ‘disability percentage’ arbitrary and unnecessarily draconian. The Claim Appreciation and Guarantee System (Claimbeoordelings- en Borginssysteem, CBBS) is known to be very theoretical in nature, and unable to take into account the (practical) experiences of employees when it comes to the description of their profession. Since those descriptions often do not conform to work floor realities, the calculation of a person’s ‘disability percentage’ can likewise give a skewed perception of someone’s ability to perform work. 

54. Although the Netherlands ratified the UN Convention on Rights of Persons with Disabilities, accessibility in the Netherlands remains a low priority for the government. Discrimination against people with disabilities occurs actively or passively, partially because physical obstacles in the public space remain in place.[footnoteRef:31]  [31:  https://www.trouw.nl/binnenland/scp-gelijkwaardig-meedoen-met-een-lichamelijke-beperking-kan-nog-lang-niet~ba0f7843/] 


Recommendation 30 on the protection of all workers in the labour market, including domestic workers and migrant workers
55. Dutch legislation offers two instruments for the Dutch labour inspectorate to ensure the enforcement of collective agreements. Art. 10 AVV (Universal application of the Collective agreement Act) and 8 WAADI (the Netherlands Posting of Workers by Intermediaries Act) allow social partners to request an inspection in case there is a reasonable suspicion of incorrect compliance with the collective agreements. FNV, with academic partners has analysed the use and execution of these instruments. Among the recommendations from this survey that are important to migrant workers, is the recommendation to deal with the insufficient or even lack of interdepartmental coordination and alignment between institutions. This results not only in lacking enforcement of the AVV and WAADI, but also of health and safety regulations. 

56. Furthermore, to remedy the absence of cross border alignment with partner ministries or institutions abroad. In addition, the lack of deterrent fines prevents the instruments from being really effective. Moreover the Labour Inspectorate is not authorised and/or sufficiently equipped to enforce the Netherlands Posting of Workers by Intermediaries Act. An abundance of legal constructions (ranging from pretend self-employment to chains of agency work, subcontracting and outsourcing) is currently used to avoid compliance with collective labour agreements, which in some sectors even leads to the whole structure of collective labour agreements being undermined. 

57. In respect to remuneration for work of equal value, trade unions observe that the competition on wages, social security benefits, pension remittances is ongoing. In some sectors the competition has gotten so fierce that there isn’t even a regular workforce left. The fact that over 35% of the Dutch Labour Market workforce is working on an insecure flexible/temporary contract (the percentage is even higher among workers with a migrant background), seems to be the underlying structure that at least facilitates this tendency of competition among workers, be it bogus- or dependent self-employed, working via payrolling constructions, agencies, sub-contracting and contracting. These constructions are used as a scheme to evade labour law or regulations, and collective labour agreements.  

58. FNV is worried about the use of the so called A1 declaration. Foreign employers who accept an assignment in the Netherlands can send their employees to work on this assignment in the Netherlands on an A1 declaration. An A1 declaration arranges for the payment of wages and social security contributions for two years in the country of origin. This is important since workers will continue to contribute to social security and pension schemes in their country of origin. The maximum duration is two years. The employer pays an extra cash allowance on top of the national wages of the country of origin. Thus the wages seem high, but since no pension or social security is paid over the allowance, the worker is not fully insured and the employer pays a lower total of labour costs. Furthermore, many workers work for far more than two years on an A1 declaration. There is little enforcement of these regulations, partially due to a lack of resources afforded to the Dutch labour inspectorate. 

59. With regards to domestic workers, trade unions urge the Netherlands to ratify ILO convention 189 concerning domestic workers. This, because much of the Dutch labour code, including certain protections against termination of the labour agreement does not apply to domestic workers. 


Recommendation 32 on reviewing the entitlement condition for social security
60. Trade unions are increasingly concerned about the emphasis that social security services put on fraud detection and the methods that are being used to combat fraud. A relevant development in the past few years is the coming to light of the toeslagenaffaire, in which parents subject to fraud control with regards to reimbursements for child care were ethnically profiled.[footnoteRef:32] Finances of individuals were meticulously checked on the basis of risk profiles, which included dual nationality and ethnicity as risk factors.[footnoteRef:33] Overzealousness on the part of fraud control by the Dutch tax agency led to high fines for even small infractions or mistakes, many of which were later overturned. However, these were only overturned after damage to these families had already been done. High fines and withdrawal of financial government support meant that many victims got into debt or had their existing debts worsened. These problems would in turn lead to children being taken from their parents and placed in foster care.[footnoteRef:34] [32:  https://nos.nl/nieuwsuur/artikel/2436477-belastingdienst-wist-in-2019-al-van-etnisch-profileren-in-toeslagenaffaire]  [33:  https://nos.nl/artikel/2434452-meeste-toeslagenouders-hebben-migratieachtergrond-vaak-met-schulden]  [34:  https://www.ad.nl/politiek/1675-kinderen-van-toeslagenouders-uit-huis-geplaatst-sinds-2015~aa3f1fd7/] 


61. This signals a trend in Dutch fraud control to focus on fines and punishment, as well as a trend in various forms of profiling. Increasingly, municipalities make use of algorithms in order to check for fraud.[footnoteRef:35] These algorithms are marked by lack of transparency, both for inhabitants and municipalities themselves who often do not understand the technology fully. Furthermore, these systems use profiling and risk analyses to tag people as suspect, rather than actually suspicious behavior. Despite a judgement by lower courts that one particular system was in violation of the right to privacy of those entitled to social security, many of these systems persist nonetheless.[footnoteRef:36]  [35:  https://www.mensenrechten.nl/actueel/toegelicht/toegelicht/2022/aanhoudend-foutief-gebruik-algoritmes-door-overheden-vraagt-om-bindende-discriminatietoets]  [36:  https://www.mensenrechten.nl/actueel/toegelicht/toegelicht/2020/rechter-oordeelt-dat-fraudedetectiesysteem-syri-in-strijd-is-met-mensenrechten] 


62. These injustices are not incidents, but indicative of a broader trend in Dutch governance. A report about the toeslagenaffaire presented to the government by parliament highlights failures in every level and branch of government. Parliament made laws that were overly harsh and had no room for error. The executive was overzealous, and regarded many people who made small mistakes as criminal, meaning small mistakes in the complicated fiscal process were often harshly punished. The judiciary also played a role, more willing to set examples of those who made mistakes than to take account of individual circumstances.[footnoteRef:37] While the restitution for the toeslagenaffaire is still ongoing, the fundamental problems in the Dutch liberal-democratic institutions, especially with regards to social rights, have not been sufficiently addressed. These failings have likely led, and will continue to lead, to grave injustices, especially for already disadvantaged inhabitants.  [37:  https://www.tweedekamer.nl/nieuws/kamernieuws/eindverslag-onderzoek-kinderopvangtoeslag-overhandigd] 


Recommendation 38 on combating poverty
63. Trade unions do not share the positive view on eradication of poverty presented by the government report. Using the 2020 figure to demonstrate a fall in long-term poverty obfuscates the true nature of poverty in the Netherlands. First of all, the figure in the rapport that points to a drop in poverty is from a year wherein businesses received large sums of government aid, keeping many businesses economically viable long after they would have gone bankrupt otherwise. During the COVID-19-crisis, many workers were functionally paid by the government. This government aid has since evaporated.[footnoteRef:38]  [38:  https://www.cbs.nl/nl-nl/nieuws/2022/18/213-faillissementen-in-eerste-kwartaal-2022-bij-bedrijven-met-coronasteun] 


64. Secondly, and more importantly, 2022 is a year marked by incredibly high inflation on the entire European continent, caused mainly by an increase in natural gas and other fuel prices following the invasion by the Russian Federation of Ukraine, which in turn caused an increase in energy prices. The government response to this inflation has been slow; while measures to combat the worst energy poverty have come into effect, other inflation reduction measures have been postponed to early 2023. This has resulted in a general fall in buying power in 2022 of 6,8%, with the lowest income groups being hardest hit. Meanwhile, the inflation reduction measures are generally of a temporary nature, while prices are not expected to drop even after inflation lessens. Fears exist that, due to inflation being even higher than expected, the government measures have already been superseded by reality. 

65. According to CPB statistics, almost 1 in 10 children in the Netherlands are expected to grow up in poverty in 2023.[footnoteRef:39] Food banks saw an increase in clients of about 30%.[footnoteRef:40] This indicates a growing poverty and lack of basic necessities, partially due to increasing precarity at work, but also due to rising inflation.  [39:  https://www.nji.nl/nieuws/cpb-meer-kinderen-groeien-op-in-armoede]  [40:  https://nos.nl/artikel/2456653-veel-meer-klanten-bij-voedselbanken-dan-begin-dit-jaar] 


Recommendation 43 on homelessness and adequate housing
66. A traditional concern of trade unions, adequate housing and protection against homelessness are primary concerns of working people. The more expensive housing, and the more pressing homelessness, the more precarious the situation of workers. Higher wages mean very little if wage growth is consumed by rising housing prices. 

67. Housing in the Netherlands, which in the Netherlands is called the ‘housing market’, has seen a dramatic change in past decades. Various different policies have led to a decrease in availability of social housing. In its place has come privatized housing, which is increasingly unaffordable. Part of rent increases in the Netherlands stems from an influx in capital, both from domestic and foreign investors, which has driven up the value of housing. Increasingly, houses are seen as a financial investment comparable to stocks, rather than being primarily spaces for people to live in.

68. As social housing becomes increasingly scarce, housing desperation increases, as does the relative power of landlords over tenants.[footnoteRef:41] Tenants are increasingly forced to accept disadvantageous rental terms in order to avert homelessness. The result is higher rents, increasingly precarious tenancy agreements for tenants, and a higher level of scrutiny while selecting new tenants. It is now common for tenants to have to earn three to four times their monthly rent while also needing a financial guarantor, often in the form of a parent. Buying a home is also not a possibility, since those prices have also risen sharply. [41:  https://decorrespondent.nl/13116/niks-mis-met-bouwen-bouwen-bouwen-maar-dan-wel-graag-sociale-huur-zegt-deze-stadsgeograaf/2698347426852-6c8de23c] 


69. Homelessness is also an increasing concern. Increased homelessness is partially the result of the failing housing policy in the Netherlands, as well as inadequate funding and decentralization for homelessness shelters and other care facilities. Figures used by the government give an incomplete picture of the situation of homelessness in the Netherlands. CBS figures on homelessness are based on various official recordings of homelessness, which might not be complete.[footnoteRef:42] For example, homeless minors and those over 65 years are not taken into account, as are undocumented migrants.[footnoteRef:43] Official recordings also do not properly take into account the number of people temporarily residing with family or friends, since they often to not register themselves as homeless. Some figures indicate that homelessness among young people has increased by 50%.[footnoteRef:44]  [42:  https://www.cbs.nl/nl-nl/nieuws/2021/13/stijging-van-het-aantal-daklozen-tot-stilstand-gekomen/daklozen#:~:text=1.,daklozen%20die%20jaarlijks%20wordt%20ge%C3%BCpdatet.]  [43:  https://nos.nl/artikel/2454239-meer-mensen-op-straat-door-overvolle-maatschappelijke-opvang]  [44:  https://www.legerdesheils.nl/artikel/leger-des-heils-ziet-grote-stijging-dakloze-jongeren] 
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