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NGO information to the UN Human Rights Committee
For consideration when compiling the List of Issues on the Third Periodic Report of the Czech Republic under the International Covenant on Civil and Political Rights
Submitted by the Mental Disability Advocacy Center (MDAC)
28 December 2012

1. This submission is to assist the Human Rights Committee in its consideration of Czech Republic’s Third Periodic Report, highlighting areas of concern with regards to the enjoyment of rights enshrined in the International Covenant on Civil and Political Rights (ICCPR) by people with disabilities. 
2. The Mental Disability Advocacy Center is an international non-governmental human rights organisation headquartered in Budapest, Hungary. MDAC has been working with Czech NGO partners since 2002. The organisation advances the rights of children and adults with intellectual disabilities and those with psycho-social (mental health) disabilities. MDAC does this through a combination of strategic litigation, research, advocacy and capacity-building, and the organisation has participatory status at the Council of Europe and special consultative status at the UN Economic and Social Council. 

3. The submission will highlight relevant standards established by the UN Convention on the Rights of Persons with Disabilities (CRPD), which the Czech Republic ratified in 2009.
 The CRPD is binding international law and as such its standards on the rights of people with disabilities should be mainstreamed across the UN human rights system. MDAC urges the Committee to review the Czech Republic’s compliance with the Covenant in a manner consistent with and supportive of the CRPD and mainstream the rights of people with disabilities in its recommendations to the Czech government.
ISSUE 1: Torture, or cruel, inhuman or degrading treatment and punishment (Article 7, ICCPR)
Psychiatric hospitals 
4. Around 25,000 people are hospitalised in psychiatric hospitals or psychiatric wards in general hospitals each year,
 where they are often restrained and kept secluded in ‘cage beds’ (beds with a netted or metal caging on the sides and on top to confine the person inside) for lengthy periods of time. People are placed in cage beds for hours, days, weeks, without the possibility to leave the bed, or even to stand up. A Czech victim of such practices said to MDAC in 2003 that, “You feel like you would rather kill yourself than be in there for several days.”

5. Restraint and seclusion in cage beds are usually accompanied by chemical restraint, i.e. forced administration of tranquillizers, causing feelings of helplessness and distress; possibly leading to self-harm or death. In January 2012, a woman in the Dobřany psychiatric hospital hanged herself in a cage bed after only hours of being confined there.
 Similar deaths in cage beds have been reported in the Czech Republic in recent years. These deaths often remain without proper investigation and no one is held accountable. Mechanical restraints, such as belts, straps, and protective jackets are also excessively used in psychiatric settings in the Czech Republic.
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A cage bed in a Czech psychiatric hospital, by tyden.cz
6. People in these institutions are vulnerable to exploitation, violence and abuse. The UN Special Rapporteur on Torture has recognised that conditions and treatment, restraints, seclusion, and forced treatment in psychiatric facilities may amount to torture or cruel, inhuman or degrading treatment,
 as reaffirmed by two landmark judgments of the European Court of Human Rights this year.
 The CRPD sets out that no one should be deprived of their liberty on grounds of disability, that all health care services must be provided with the consent of the person concerned, and people with disabilities have the right to their physical and mental integrity.

7. In its report, the government claims that cage beds are banned in psychiatric hospitals,
 which is entirely false. The government has only banned metal-barred cage beds, but cage beds with nets are not only allowed by the Act on Health Services (Act No. 372/2011) but also widely used in psychiatric facilities. Cage beds (of the netted variety also) have been condemned by the international community, including by the UN Committee against Torture in its 2012 July Concluding Observations on the Czech Republic,
 and the European Committee for the Prevention of Torture.

8. The Human Rights Committee has previously commented on the use of cage beds and called for their abolition in Czech psychiatric and social care institutions.
 This call needs to be reaffirmed.
	9. Recommended question #1: What steps has the government taken to abolish the use of cage beds and other forms of restraints in psychiatric facilities to prevent torture and ill-treatment against people with disabilities?


Social care institutions 
10. There are almost 24,000 people living in social care institutions for people with disabilities in the Czech Republic.
 Residents of these institutions are often deprived of liberty, subjected to restraints, such as net beds and protective jackets, although these practices have been prohibited by the 2006 Act on Social Services.
 
11. Seclusion, manual and chemical restraints are however still legal.
 MDAC is particularly concerned about the use of chemical restraints in social care settings, which is often applied as a preventive rather than emergency measure and lacks the same safeguards (such as judicial review) to which the same measures are subject in medical facilities. 

	12. Recommended question #2: What steps has the government taken in order to torture to prevent torture and ill-treatment and ensure that people with disabilities in social care settings are not subjected to restraint and seclusion?


Prevention of torture 
13. In both psychiatric and social care institutions torture and ill-treatment are carried out with impunity. The Office of the Ombudsperson is the National Preventive Mechanism (NPM) under the OPCAT, but it carries out monitoring irregularly and in few institutions.
 This led the Committee against Torture in 2012 to recommend the state to ensure effective monitoring of psychiatric and social care institutions.
 To the best of MDAC’s knowledge the government has not announced any changes to the NPM to date. 
14. The NPM has the mandate to monitor psychiatric and social care institutions. The Law on Public Defender of Rights however falls short of establishing the frequency of the NPM visits and the need to monitor all places of deprivation of liberty, not just prisons. 
15. Other monitoring mechanisms are reactive (dealing with complaints) rather than preventive, or are concerned with administrative, technical and hygiene standards,
 and reports are not made public. This all falls short of OPCAT standards.  
	16. Recommended question #3: How has the government ensured proper monitoring of health and social care institutions for people with mental disabilities in institutions?


ISSUE 2: Social segregation, isolation, and discrimination (Article 12, ICCPR) 
17. Around 24,000 people with disabilities live in residential social care institutions and another 25,000 are admitted to psychiatric hospitals or wards every year. State policies favour institutions over services in the community, a bias towards most-restrictive practices, which is a violation of standards set out by the ICCPR and the CRPD.
 
18. It is very easy for a person with disabilities to find themselves deprived of legal capacity, and then placed into an institution by their guardian. Czech law actively facilitates such human rights violations which results in de facto detention (see Stanev case, op cit). Once institutionalized, the person is barred from leaving the facility and returning home.
 Although the new Civil Code, coming into force on 1 January 2014, will bring positive changes, it still allows for people under guardianship to be placed in an institution by their guardians. 
	19. Recommended question #4: What steps has the government taken to ensure that social care services are provided on the basis of free and informed consent and that people with disabilities are protected against arbitrary deprivation of liberty in social care settings?


20. The Czech Republic is making some progress on transformation of social care facilities towards community-based services, but there are still few available and accessible services for people with psycho-social (mental health) disabilities and intellectual disabilities. The state deinstitutionalisation project
 will end in 2013 and further funding has not been secured, which may lead to slowing down or suspension of the process with detrimental effects on these groups in comparison to other groups – raising serious issues of discrimination. 
21. The Czech law does not set forth for an obligation to close down institutions and deinstitutionalise, contrary to Article 19 of the CRPD that specifically enjoins states to “take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community”. This has been emphasized by the Council of Europe Commissioner for Human Rights in March 2012,
 and the OHCHR some months later.
 In its 2012 Concluding Observations on the Czech Republic, the CAT called on the state to ensure speedy deinstitutionalisation.
 The state report to the Human Rights Committee fails to mention the issue of transformation of services for people with disabilities.
	22. Recommended question #5: How has the government ensured that psychiatric hospitals will be replaced by a wide range of available, accessible, adaptable and good-quality community-based services backed general hospital psychiatric beds and home care support? 



ISSUE 5: Political participation (Article 25, ICCPR) 
23. Around 26,000 people who are deprived of their legal capacity are automatically denied the right to vote and stand for election in local, national and European elections.
 

24. International human rights law is clear that disability cannot normatively be a ground for denying someone the right to participate in public and political life.
 This renders the provision in the Human Rights Committee’s General Comment 25 stating the opposite alone in authoritative international commentary. Contrast to the September 2012 Concluding Observations of the UN Committee on the Rights of Persons with Disabilities in relation to Hungary where it recommended that, “all relevant legislation be reviewed to ensure that all persons with disabilities regardless of their impairment, legal status or place of residence have a right to vote, and that they can participate in political and public life on an equal basis with others”.
 The Venice Commission has also come out in favour of universal suffrage.
 
25. The new Czech Election Code, as prepared by the Ministry of Interior and currently awaiting its approval by the government, maintains a restriction for people with disabilities and therefore does not comply with international human rights law. The state report is clear on the restrictions planned.
 
	26. Recommended question #7: How has the government ensured that all adult citizens with disabilities regardless of their (disability, legal status or place of residence) have the right to vote and that they can participate in political and public life on an equal basis with others? 


ISSUE 6: Discrimination (Article 2, ICCPR)
27. The CRPD establishes that states need to provide reasonable accommodations for people with disabilities in all areas of life, the denial of which constitutes disability-based discrimination.
 Reasonable accommodations can ensure substantive equality for persons with disabilities bridging the gap between law and reality in a number of areas that the Committee regularly comments on in its reports, including access to justice, liberty, education, voting, employment, and liberty. 

28. The Czech legal system however does not recognise the concept of reasonable accommodation for people with disabilities apart from the area of employment.
 

	29. Recommended question #8: How has the government ensured that discrimination in all civil and political rights (as well as economic and social rights) is prohibited, bearing in mind that the failure to provide reasonable accommodation constitutes disability-based discrimination? 


For more information please contact 
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Mental Disability Advocacy Center, Hercegprímás utca 11, H-1051 Budapest, Hungary 
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�� The Czech Republic’s ratification of the CRPD in 2009 was published in the Treaty Collection under no. 10/2010.


� Institute for Information and Statistics on Health. Psychiatric care, 2010.


�  Mental Disability Advocacy Center, Cage Beds: Inhuman and Degrading Treatment or Punishment in Four EU Accession Countries, (Budapest: MDAC, 2003). Subsequent to the campaign, cage beds were banned in Hungary, and in Slovakia they were banned in social care institutions. In Slovenia we believe their use has considerably diminished. These are not the only countries where cage beds are used, however. 


� More information can be found in a press release of European Network of (Ex-) Users and Survivors of Psychiatry (ENUSP) from 22 January 2012: �HYPERLINK "http://www.enusp.org/index.php/news/85-czech-republic-must-stop-caging-human-beings"�http://www.enusp.org/index.php/news/85-czech-republic-must-stop-caging-human-beings�.


� Manfred Nowak, Protecting Persons with Disabilities from Torture, Interim report of the Special Rapporteur on torture another cruel, inhuman or degrading treatment or punishment, 28 July 2008, A/63/175, p.16, para. 65.


� In Bures v. Czech Republic (Application No. 37679/08, judgment 18 October 2012) the Court found a violation of Article 3 (prohibition of torture and ill-treatment) of the European Convention on Human Rights as the applicant, a man with a psycho-social disability was held strapped down for three hours upon being brought to hospital. In Stanev v. Bulgaria (Application No. 36760/06, judgment 17 January 2012), the Grand Chamber found that conditions in a long-term social care institution amounted to an article 3 violation in the case of a man with a psycho-social disability kept there for over eight years. 


� Articles 14, 25, and 17 of the CRPD. 


� Para. 110 of the State report.


� The Committee urged the government to, “[t]ake all necessary measures to ensure, in practice, the prohibition of the use of cage-beds” and to amend the Act on Health Services (Act No. 372/2011) to “include the prohibition of the use of net-beds since their effects are similar to those of cage-beds”, Committee Against Torture, Concluding Observations with respect to Czech Republic, July 2012, paras. 21 and 21(c).


� ﻿﻿European Committee for the Prevention of Torture and Inhuman or Degrading Treatment, Report to the Czech Government, CPT/Inf (2007) 32, para. 114.


� “The State party should take firm measures to abolish completely the use of enclosed restraint beds in psychiatric and related institutions“ Concluding observations of the Human Rights Committee regarding Czech Republic, CCPR/C/CZE/CO/2 from 9 August 2007, para. 13. See also the Concluding Observations with respect to Slovakia, CCPR/CO/78/SVK, August 2003, para. 13. “The Committee is concerned at the continuing use of cage-beds as a measure of restraint in social care homes or psychiatric institutions (art.10). Cage-beds should cease to be used.”


� There are two types of institutions for people with disabilities in the CzechRep: homes for people with disabilities are usually not closed, but people are often de facto detained, especially due to their location. Homes with „special régime“ (the law does not specify what it means) are closed to prevent the residents to go out.


� See the Ombudsman´s report from Visits on Homes for Persons With Disabilities from 2009.


� Set out by Section 89 of the Act No. 108/2006 on Social Care Services.


� So far the NPM has carried out only one comprehensive visit of chosen social care institutions for people with intellectual disabilities in 2009 and two visits of psychiatric hospitals in 2008 and 2010.


� Committee Against Torture, Concluding Observations with respect to Czech Republic, July 2012, para 21(d).


�As established by Regulation no. 102/2012.


� Article 19 of the CRPD sets out the obligation of the state to ensure the right to live in the community for all persons with disabilities, including choosing their place of residence and where and with whom they live on an equal basis with others so they are not obliged to live in a particular living arrangement. Article 12 establishes that people with disabilities enjoy legal capacity on an equal basis with others. 


� As set out by Article 91 of the 2006 Act on Social Care Services.


� “Support for transformation of social care services” as administrated by the Ministry of Labour and Social Affairs.


� See Thomas Hammarberg’s 2012 Issue paper on “The Right of People with Disabilities to Live Independently and be Included in the Community”.


� See for instance “Getting a Life - Living Independently and Being Included in the Community”, OHCHR Regional Office for Europe, April 2012; “� HYPERLINK "http://www.europe.ohchr.org/Documents/Publications/Forgotten_Europeans.pdf" \o "PDF document of the Forgotten Europeans Forgotten Rights Publication" �Forgotten Europeans - Forgotten Rights, the human rights of persons placed in institutions“, �OHCHR Regional Office for Europe.


� The UN Committee against Torture in its June 2012 concluding observation on the Czech Republic asked the government to “[a]llocate appropriate funding for the implementation of the national plan on the transformation of psychiatric, health, social and other services for adults and children with intellectual or psychosocial disabilities to ensure a speedy process of deinstitutionalization to more community-based services and/or affordable housing.” Committee Against Torture, Concluding Observations with respect to Czech Republic, July 2012, para. 21(a).


� See art. 2(b), 25 and 57 of the Act no. 247/1995 Col., on the Election to the Parliament; art. 4 (2)(b) and 5 of the Act no. 275/2012 Col, on the Election of the President; art. 4(2)(b) and 5 (1) of the Act no. 491/2001 Col. On the Elections to the Municipal Council; art. 5(2)(b) and art. 6 of the Act no. 62/2003 Col., on the Election to the European Parliament and art. 4(2)(b) and (5)(1) of the Act no. 130/2000 Col., on the Election to the Regional Council.


� Article 29 of the CRPD.


� Committee on the Rights of Persons with Disabilities, Concluding Observations with respect to Hungary, 22 October 2012, para. 46.


� “Universal suffrage is a fundamental principle of the European Electoral Heritage. People with disabilities may not be discriminated against in this regard, in conformity with Article 29 of the Convention of the United Nations on the Rights of Persons with Disabilities and the caselaw of the European Court of Human Rights.” Revised Interpretative Declaration to the Code of Good Practice in Electoral Matters on the Participation of People with Disabilities in Elections, Venice Commission, 19 December 2011. 


� “A barrier to the exercise of voting rights is legal restrictions on personal liberty in order to protect public health and the deprivation of legal capacity”, para. 226 of the state report.


� Article 2 of the CRPD sets out a definition of reasonable accommodations as the “necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to people with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms”.


� Art. 3(2) of the Act No. 198/2009 Coll. on equal treatment and legal safeguards against discrimination.
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