Additional comments to the Committee of Economic, Social and Cultural Rights (CESCR)

with regards to its review of Lithuania in its session on 6-7 May, 2014

Based on the list of issues and Suggestions for disability-relevant questions for consideration for the List of Issues provided by the International Disability Alliance for the Pre-sessional Working Group of the CESCR Committee following the 49th Session
April, 2014

Lithuanian forum for the disabled (LNF)

And 

Mental Health Perspectives (MHP)

LITHUANIA
Lithuania ratified the UN Convention on the Rights of Persons with Disabilities and its Optional Protocol on 18 August 2010. 
On December 8, 2010 there was Decision of Government of the Republic of Lithuania adopted on Implementation of UN Convention on the rights of persons with disabilities and its Optional Protocol (hereafter the Decision). Within this Decision National implementation and monitoring mechanism in accordance with Article 33 is established. 
In September, 2012, The Government of the Republic of Lithuania submitted the Initial Report on the Implementation of the United Nations Convention on the Rights of Persons with Disabilities.
Although Lithuania had ratified most of the international documents that ensure protection of and respect for human rights and freedoms, the State struggles to ensure an effective health and social systems for vulnerable groups of people in practice. Despite lack of functioning systems those could be found documented by authorities in a quite positive light.
Suggestions for list of issues
· Please provide the Committee detailed information on how the Government is actively consulting with and involving persons with disabilities and their representative organisations in the development of national policies concerning health care, education, employment and social protection in accordance with Article 4(3) of the CRPD? 

Although involvement and participation of persons with disabilities is one of the main principles of CRPD, as well as constitute major part of some of the rights (equality before the law, living independently and participating in community political participation, etc.), there is no regulation and information on how people with disabilities will be involved in advisory processes and participate in reporting processes and structures of the implementation of CRPD (In the Decision). Only Ministries and other state institutions appointed as responsible for implementation of CRPD are obligated to participate in preparation of reports to UN on implementation of CRPD. Thus the initial report on the implementation of CRPD has been worked out by the inter-institutional working group under the guidance of the Ministry of Social Security and Labour, with the participation of the Ministry of Health, the Ministry of Justice, the Information Society Development Committee under the Ministry of Education and Science, the Ministry of Culture, the Ministry of Internal Affairs, the Ministry of Foreign Affairs, the Ministry of Environment, the Department of Physical Education and Sports under the Government of the Republic of Lithuania and the Ministry of Transport and Communications. The Draft Report has been agreed with other state agencies: the Office of the Equal Opportunities Ombudsman, the Lithuanian Central Electoral Committee, the departments under the Ministry of Social Security and Labour. Nevertheless the organizations of persons with disabilities have been only introduced with the report providing few days for their possible contributions. Thus they were not effectively included into the reporting and consultation process.
By the Decision Council for the Affairs of Disabled at the Ministry of Social Security and Labour is appointed to carry out monitoring of the implementation of the CRPD, and provide recommendations for the Minister of Social Security and Labour on the implementation of CRPD.  As well, Council for the Affairs of Disabled at the Ministry of Social Security and Labour is responsible for recommending the Ministry on the issues on social integration of the disabled. Nevertheless, such functions attributed to the Council may not be considered as effective participation, since their opinion is only of recommendation manner, and usually they are involved at the last stage of consultation with respect to any policies and programs related to diability issues. The Council is composed from 14 members, 7 of whom are representing major and most influential disability organisation, 7 – different ministries from the governmental structure. This demonstrates the dependence of the Council, since  Members of the Council are appointed by the order of the Minister, and indicate that the Council’s opinion is not solely of disability organisations’. Besides, representative of the disability NGOs are biased and dependent on the Ministry, since the same Ministry (its Department for the Affairs of Disabled is providing funding for NGOs from the social integration program). Besides, the Council is working on voluntary basis (no funding is provided for its functions). And no funding is also foreseen for the monitoring of CRPD implementation function.  

With respect to involvement and participation of persons with disabilities and their representative organisations in the development of national policies disability organisations, it is only depending on the good will of the Ministries and/or other state authorities. There were few cases that disability organisations were involved only because of the persistance of the NGOs themselves, and not because of the obligation.     

Within the Decision there is no information on how state is going to ensure that persons with disabilities and their representative organisations have the capacity for meaningful participation in activities to promote, protect and monitor implementation of the CRPD. As well, there are no provisions indicating any obligations for ensuring that persons with disabilities and their representative organisations have the capacity for meaningful participation in matters relating to implementation of the CRPD. Also in the Program there are no measures foreseen for capacity building for meaningful participation of disability organisations in matters relating to implementation of the CRPD.
Articles 2, 10, 11, 12

· What steps are being taken to provide sufficient support to families to ensure that all children, including children with disabilities, can live and be raised in family environments in the community, and to eliminate the institutionalisation of children by building up community based services and support (including through increased social assistance and welfare benefits to improve living standards) to children with disabilities and to their families, including foster families ?  (See in Annex below, Concluding Observations of the CRC Committee, CRC/C/LTU/CO/2, 2006, paras 40-42; 46, 47(b))
There are 10542 children without parental care in Lithuania (2012 data). About 4000 of those institutions. It is extremely concerning that about 450 babies of 0-3 years of age and are accommodated in specialized big orphanages that have status of medical institutions. As a result, a lot of children living there have medical diagnosis that prevent their timely adoption and guardianship.

According to the Ministry of Social Security and Labour, at the end of 2012 there were 15,5 thousand of children with disabilities living in Lithuania. In Lithuania there are four institutions for children with disabilities and youth, which is home to 150 children and 504 young people, of whom 94 per cent have mental disability (2012 data).

Since 2007 the reorganization of the residential care system has been underway in Lithuania. The Plan of Optimisation of the Network of Child Care Institutions, approved on 11 October 2007 by the Order of Minister of Social Security and Labour 
, foresaw that beginning with 2010 the number of places in each of the facilities will not exceed 60 persons, and the work in the institutions will be organized in accordance with the principles of guardian families. Until 2013 the De-industrialisation process was nots started. DeI strategy in Lithuania mainly aimed at reorganization and renovation of institutions, instead of building of professional family-type alternative care system and investing into preventive/supportive work with families at risk who continue to produce everlasting supplement of children for institutions.

On November 16, 2012 Strategic Guidelines on De-institutionalisation of social care homes for children with disabilities, children left without parental care and adults with disabilities were approved by the Order of Minister of Social Security and Labour
.

Referring to the above mentioned Strategic Guidelines The task force group for consisting from interministerial representatives as well as number of NGO activists, was approved by the Order of Minister of Social Security and Labour on March 5, 2013
. The aim of the task force group – preparation of the De-institutionalisation Action Plan which was approved by the Order of Minister of Social Security and Labour in February, 2014
. 
The process in the task force group was promissing, the strategic steps were agreed and seemed to be sufficient for De-institutionalisation process in Lithuania. Group of NGO activists addressed the issue of the use of EU Structural Funds in the period of 2014-2020, as there was a huge investmens made into institutions in the 2007-1013 period, but representatives of the Ministry of Social Affairs and Labiur could not provide answer.

As the task force group has reached indicators of De-institutionalisation in Lithuania, the disagreement with provided indicators was expressed by sending the letter by NGO activists reasoning, that the very slow pace was taken in the  Action Plan suggesting lack of political will to process with De-institutionalisation.
On behalf of the European Disability Forum, the Lithuanian National Forum of the Disabled (LNF), Eurochild, Lithuanian coalition “For child’s rights”
, tle letter for European Commission Commissionner László Andor was set expressing huge concern of Lithuanian NGOs regarding use of EU Structural Funds in the new programming period:
“We welcoming the objective of using EU funds to promote the transition from institution to community-based care, in particular for children and persons with disabilities, we are very concerned of the lack of ambition and commitment of the Lithuania government. The targets set and the indicators used in their proposal are not considered sufficient in order to achieve a real change nor a positive progress in promoting De-institutionalisation in Lithuania.”
In summary, it could be stated, that though in 2013 the De-institutionalisation strategy and Action Plan was adopted, recent developments bear a considerable doubt whether the process will start at its full capacity in Lithuania.
· What steps are being taken to adopt measures to ensure that the mental health policy requires all health care and services to be based on the free and informed consent of the person concerned and that involuntary treatment and confinement are not permitted by law?

In Lithuania over 6800 people (2012 data, Ministry of Social Affairs and Labour) with mental and intellectual disabilities still live in institutions, operating on the basis of social exclusion. These numbers are unacceptably high, bearing in mind that European states had been urged for decades to replace institutional care with community services.

Statistics from the World Health Organization show that Lithuania is on top when it comes to suicides – with 61,3 men 10,4 women per 100,000 inhabitants deciding to end their lives this sad way – annually (2012 data).
In 2009, the group for monitoring human rights conditions in closed institutions, operating within the Office of Parliamentary Ombudspersons, together with the representatives from Psychiatric Clinic at Vilnius University visited five mental health care facilities and recorded a number of serious human rights violations, including those of right to family and private life, right to health, etc.

The outpatient mental health care services are available at 107 Mental Health centres around Lithuania, but when we look closer at services they provide, we find one psychologist for 40 000 inhabitants and psychiatrist prescribing medications, while social worker and nurses do not play major role in the provision of services too. Well, these primary care services did not become community based, person centered services. 

As monitored by NGOs since 2007, investments in biomedical technologies (medications) in the field of mental health care from obligatory health insurance fund (both for adults and children) exceeded investment in psychosocial interventions more than 200 times. 
This huge disproportion was recognized and highlighted as a serious concern in the State Mental Health Strategy, approved by the Seimas (Lithuanian Parliament) in 2007
.  However, during the later years no measures have been undertaken to address this systemic problem, and the development of psychosocial interventions for children and adults remains a low priority for the Ministry of Health and for the government. 

In 2007 - 2013, no particular steps were taken towards the implementation of the Mental Health Strategy. In 2013 after the suicide of famous Lithuanian actor, the task force group including 35 members was approved by the Order of the Minister of Health for the preparation of the Action Plan for 2014-2017. Organisation of the task force group was criticized by experts and NGO activists as it lacked transparency, clear operations, terms of reference and even constructive dialogues. The Minister of Health was contacted number of times with particular proposals formulated by the experts and NGO activists, which were neglected. The Action Plan
 was adopted, no strategic changes were in Mental health care system promoted. 

Article 14 of the CRPD states that – “the existence of a disability shall in no case justify a deprivation of liberty”. This is in response to the systematic detention of people with mental disabilities in psychiatric institutions for months and sometimes years. This provision is very significant in relation to the issue of involuntary admission or commitment.

Nevertheless, after the ratification of the CRPD in 2010, and even before, taking into respect the existing National Mental health strategy of 2007 with clear objective to strengthen and monitor the human rights of persons with mental health problems, there were no actions nor suggestions in Lithuania to change the existing legislative framework. The current Mental health care act is from 1995. Throughout the period from 1995 to 2014 it was amended only once. In 2008 there was provision on obligatory legal representation included in the law in processes of involuntary hospitalisation of persons with mental health problems. No other amendments or changes of legal framework were in place, which show major reluctance of the government to apply the modern human rights standards to the mental health system in Lithuania.
· What steps have been taken to ensure the legal capacity of persons with disabilities with respect to decisions regarding their health? In particular, what steps are being taken to prohibit health care decisions from being substituted by a third party (such as a family member, guardian or doctor) for individuals with disabilities, including for sterilisation and other reproductive health treatment? (See in Annex below, Concluding Observations of the Human Rights Committee, CCPR/C/LTU/CO/3, 2012, para 14)
With the ratification of this Convention on 27 May 2010, Lithuania assumed new international responsibilities and obligation to harmonize its legal framework with the Convention. Nevertheless, up to now there are only slow movements in changing existing legislation which allow only substituted decision making for persons with disabilities. Article 2.10 of the Civil Code provides that a person recognized as incapable by court ruling, shall be placed under guardianship. The rights of a person recognized as incapable, except for personal rights that can be implemented only by the person himself (such as the right to marry, the right to vote and so on.) are exercised from the date of the ruling of the court by a guardian, who is acting in the interests of the incapable person.
Since 2011 the draft legal capacity legislation has been proposed by the Ministry of Justice. It was after the previous draft of the piece of legislation proposed by the Ministry of Health was returned to the originator to be amended accordingly by the Government of the Republic of Lithuania to take into account the new international standards for protection of the rights of persons with disabilities under the Convention. But Ministry of Health did not take this responsibility further and Ministry of Justice took the lead in this process. The new draft contains provisions on supported decision-making, advance directives, and the possibility of restriction or denial of legal capacity in specific areas of life. The court specifies the list of fields regarding which the person concerned will partially or fully loses their legal capacity, and the list of deprivation of rights can be so broad that it in fact may mean full incapacitation. While denial of legal capacity regarding the specified fields shall be reviewed in 1 year time by the special commission formed in the municipalities, there is no statutory review established in case of restriction of legal capacity. The draft legislation required obligatory provision of legal representation in the cases of denial of legal capacity, nevertheless it does not provide this rights to the persons who’s rights might be restricted. The draft law recently was approved by the Government and was sent to the Parliament for the discussions in the committees and voting in the parliamentary session. During the discussions in the Government there were suggestions to go back to the previous working that “the court may deny or restrict the person’s legal capacity in all the area s of life” which would mean automatic full legal incapacity and substituted decision making. Such a legal entitlement will facilitate and continue the practice of the courts to apply those provisions very easily with regards to all persons in regard (as it is done currently, without having no assessment of capacity of the person concerned). Such fair remains from the side of NGOs through the future discussions in Parliament.
The CRPD Committee highlighted in its jurisprudence that the right to legal capacity is a crosscutting right which is closely linked to other rights embodied in CRPD. States have to make the above changes “with respect to the individual's right, in his/her own capacity, to give and withdraw informed consent for medical treatment, to access justice, to vote, to marry, to work, and to choose a place of residence.”

With respect to the personal rights, such as the right to vote, the right to marry, it is inscribed even in the Constitution of the Lithuania, that persons being declared as incapable cannot cannot vote, cannot become parliamentarian (art. 34, 56). The above mentioned draft of legislation in related only to the Civil Code, Code of Civil procedure and some other laws, but do not relate to the Constitutional provisions. Thus, even if changing the legislative framework of legal capacity in Lithuania, there will still remain Constitutional provisions prohibiting particular group of persons to exercise their fundamental rights (participate in elections). 
· With respect to Article 5, what steps has been taken to secure enjoyment of all fundamental rights to persons with disabilities.

In the year 1999 there was the first Ombudsperson for equality between man and woman appointed in Lithuania. Later on, in the year 2003, it was renamed as The Office of Equal Opportunities Ombudsperson, which  takes overall responsibility for the supervision and implementation of the Law on Equal Opportunities for Women and Men (1998) and Law of Equal Treatment (2005) in Lithuania. This office is an independent state institution accountable to the Parliament. After ratification of CRPD, according to the Decision (2010) the function of independent mechanism of the implementation of the Convention has been assigned to the Office of Equal Opportunities Ombudsperson and the Council for the Affairs of the Disabled. The Office of Equal Opportunities Ombudsperson is recommended to control the implementation of the Convention provisions relating to equal treatment, namely: to investigate complaints regarding discrimination on the basis of disability, to make sure that the content of the media is free of advertisements of discriminatory nature on the basis of disability, to investigate cases of administrative offences, to impose administrative penalties, etc. 

Such wording of the Decision limit the range of the function for protecting rights of persons with disabilities, because it is only connected with securing equal opportunities, also the Office of Equal Opportunities Ombudsperson does not have full scope of competencies and authorities to carry out protection function (according to Guidelines of Article 33). 

Besides, since 2010, there were no efforts by the state to maintain and strengthen the monitoring framework. Since the monitoring mechanism was aproved by the Decision of the Government, the latter have no powers to delegate ay functions to the Office of Equality Ombudsperson. Untill now there were no attepts to amend the Law on Equal treatment with the functions to control the implementation of the Convention provisions relating to equal treatment. As well, Office of Equal Opportunities Ombudsperson have not been allocated with either additional financial allocations, or additional human resources for recommended functions in controlling provisions of CRPD. 
Besides, from the very beginning of its functions the only one Ombudsperson was continuesly taking this position until November, 2013. From the last year November untill now there was no public coverage or discussions on the possible candidates for this position. It shows that there is very little political initiative and activity in the area of equality, lack of political will to strengthen this office and its functions, including controlling of rights of persons with disabilities. Up to now, the Equality Ombudsperson’s possition is substituted by the Child’s rights Ombudsperson. 

Promotion of the rights of persons with disabilities.

As it was indicated there is limitation in the range of the functions for protecting rights of persons with disabilities assigned to the Office of Equal Opportunities Ombudsperson and the Council for the Affairs of the Disabled. 

There were numerous recommendations by various international agencies to Lithuania  to establish National human rights institute that would conform to Paris Principles, and overall to promote, protect and monitor an enjoyment of human rights of all.  Nevertheless, Lithuania continue to disregard this recommendation and establish such National human rigths institute.    
Besides, the imperative of monitoring mechanisms in the protection of human rights of particular group of people is recognised in international human rights texts. More specifically, States party to certain international instruments, which include the CRPD, are obliged to establish national mechanisms to monitor human rights of all people within their jurisdiction wherever they live. At the international level, the Optional Protocol to the United Nations Convention against Torture (OPCAT) specifically requires States to establish independent inspectorates, referred to as ‘national preventive mechanisms’, for all places of detention (MDAC Inspect report, 2006). Yet, monitoring to promote accountability for and to prevent torture and cruel, inhuman, and degrading treatment, are rarely applied to health and social facilities.
Lithuania has ratified OPCAT on 3 December, 2013, and designated Seimas Ombudsman office to become the national preventative mechanism. In February, 2014, Seimas Ombudsman’s office approved the National torture prevention implementation program. As indicated within the program, there are aprox. 330 closed type institutions with 33 thousand places. Only less then 1/3 of those places are within the criminal justice system (prisons, remand prisons, etc.), all the rest places are in various health and social care facilities (psychiatric institutions, social care homes for children and adults with disabilities). There is still lack of attention paid by Seimas Ombudsman’s office for those specialized institutions. Some of those are not even included into the list of closed type institutions (such as Children socialization centers, special boarding schools). Besides, there is lack of information, how the state will strengthen this national preventive mechanism both with adequate financial resources, as well as proper and competent human resources.

Annex I
About submitting organizations:

Association Lithuanian forum for the disabled (LNF)
Lithuanians Forum for the Disabled (LNF) (Reg. 125703071).- the Lithuanian Umbrella organization for Disability Organizations  and was founded in 2001. At the moment it has 15 national member organizations representing about 280 000 Lithuanian people with disabilities and their families.  The mission of LNF is to strive toward state policy that promotes human, social and economic rights of disabled. LNF follows the principles of equal possibilities for all and nondiscrimination for people with disabilities. Our organization is seeking to improve situation and equal realization of rights of Lithuanian disabled people likewise of Europeans, and to represent them in both national and European institutions. The work direction of LNF is: to promote disability in the governmental and local policy, as well as to influence process of adopting positively set legislation for people with disabilities, to promote policy, which protects rights of people with disabilities, to cooperate with different agencies on national and local level, to provide systematic monitoring of legislative proposals concerning people with disabilities, to promote participation in the decision making process on all levels, to protect interests of member organizations, to participate in drafting laws and other normative acts, provide consultations and opinion on those. LNF is member of European Disability Forum and works in close cooperation with EDF, following its strategic priorities and policy on disability. Recently LNF work is mainly focusing on the implementation of United Nations Convention on the Rights of Persons with disabilities (CRPD) and is driven by the main principle of CRPD "Nothing about disabled - without disabled". 

Address for correspondence: Gėlių g. 7, Vilnius, Lithuania, Tel./faks.: 2691309; El. p.: info@lnf.lt Website: www.lnf.lt
Mental health perspectives
Mental health perspectives (previously known as Global initiative on psychiatry, Vilnius) (Reg. 125446837) – is non for profit making organization that was found in 2000. For the last 10 years of its activity MH Perspectives is actively working in an area of reforming mental health care, promoting and protecting human rights of mental health care service users. While being project based organization MH Perspectives runs various projects both in Lithuania and abroad facilitating development of new mental health services, fighting stigma, strengthening other disability non governmental organizations for their active participation in the advocacy and lobbying activities. In the framework of its activity in Lithuania MH Perspectives is participating in various interministerial working groups that develop new legislation and/or policy on mental health care provision, reforming social care homes system for persons with intellectual and psycho-social disabilities, etc. 

Address for correspondence: Olandų str. 19-2, Vilnius, Lithuania, tel +370 5 2715760; tel./fax +370 5 2715760; e-mail vilnius@gip-global.org
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�	 Lithuanian Coalition „On children rights“ at the moment include 11 NGOs working in the area of children rights.  


�	 Further, OHCHR Thematic Study on enhancing awareness and understanding of the CRPD, A/HRC/10/48, 26 January 2009, para 49; “Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”  See also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.” � HYPERLINK "http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf"��http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf�; “The Special Rapporteur notes that the acceptance of involuntary treatment and involuntary confinement runs counter to the provisions of the Convention on the Rights of Persons with Disabilities.”  Report of the Special Rapporteur on Torture, 28 July 2008, A/63/175, para 44.)
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�	 CRPD/C/HUN/CO/1 para 26.





