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BRIEFING ON BOSNIA AND HERZEGOVINA FOR THE HUMAN RIGHTS COMMITTEE 106TH SESSION – October/November 2012
From Peter Newell, Coordinator, Global Initiative
info@endcorporalpunishment.org 

[bookmark: _GoBack]Note: This briefing updates the briefing submitted to the Country Report Task Force in December 2011 in light of the Government’s response to the List of Issues adopted by the Human Rights Committee and relevant recent jurisprudence of other treaty bodies.In light of article 7 of the International Covenant on Civil and Political Rights, the jurisprudence of the Committee on the Rights of the Child on the issue, the somewhat inconsistent information provided by the Government to the Human Rights Committee and the Committee on the Rights of the Child, and the recent conclusions of the European Committee of Social Rights, we hope the Human Rights Committee will:
· raise the issue of prohibition of corporal punishment of children in its examination of Bosnia and Herzegovina, and
· recommend that all corporal punishment of children be prohibited in the home and all alternative care settings, as a matter of urgency, emphasising the need for prohibition to be explicit and unambiguous.



The written replies of Bosnia and Herzegovina to the Human Rights Committee and concerns arising
1 In its List of Issues for Bosnia and Herzegovina, the Human Rights Committee asks what measures have been taken to ensure that corporal punishment is prohibited by law (27 April 2012, CCPR/C/BIH/Q/2, para. 27). The state party in its written replies asserts that child protection and family laws “ban any form of physical punishment of children” (13 September 2012 CCPR/C/BIH/Q/2/Add.1, para. 288).
2 In our previous briefing to the Human Rights Committee we noted that article 97(1) of the Republic of Srpska Family Law explicitly prohibits physical punishment of children by parents and other family members. To our knowledge, while other laws in the Republic of Srpska and laws in the Federation of Bosnia and Herzegovina and in the District of Brcko prohibit domestic violence, they do not explicitly prohibit all corporal punishment in childrearing. We are currently attempting to verify the Government’s claim that all physical punishment is unlawful throughout the state party, but pending detailed information and analysis of the relevant legislation we cannot confirm that prohibition has been achieved.
3 Despite the Government’s statement that all physical punishment is prohibited, there are indications from other sources that further law reform is necessary:
(a) In the written replies to the Human Rights Committee the Government refers to its initial report on implementation of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography regarding the legislation which reportedly prohibits corporal punishment (13 September 2012, CCPR/C/BIH/Q/2/Add.1, para. 288). This report describes the various laws protecting children from violence in the family but in fact makes no reference to corporal punishment, i.e. violence inflicted in the guise of “discipline” (3 May 2010, CRC/C/OPSC/BIH/1, paras. 555-571).
(b) In the report of Bosnia and Herzegovina to the European Committee on Social Rights in 2010, the Government similarly asserted that physical/corporal punishment of children is unlawful under family legislation but gave no detailed legal references (17 December 2010, RAP/RCha/BiH/I(2010), pp. 83ff). In its conclusions, the Committee reminded the state party that under article 17 of the European Social Charter, domestic law “must prohibit and penalise all forms of violence against children, that is acts or behaviour likely to affect the physical integrity, dignity, development or psychological well being of children”, that the relevant provisions “must be sufficiently clear, binding and precise, so as to preclude the courts from refusing to apply them to violence against children” and that “there will be no sufficient prohibition in law unless a state can demonstrate that legislation is interpreted as prohibiting corporal punishment and effectively applied as such” (January 2012, Conclusions 2011, emphasis added). The Committee concluded that the situation in Bosnia and Herzegovina is not in conformity with article 17(1) of the Charter because corporal punishment is not prohibited.
(c) In its report to the Committee on the Rights of the Child in 2011, the Government states that the issue of corporal punishment is addressed in several laws at entity level but also acknowledges that further reform is required in order to explicitly prohibit corporal punishment (14 June 2011, CRC/C/BIH/2-4, Second-fourth periodic report, para. 133, emphasis added):
“Given that this issue has been addressed in several different laws in Bosnia and Herzegovina (criminal code, family law, law on protection against domestic violence) mostly at the entity level, some of the general conclusions and recommendations related to corporal punishment of children are: this area is pretty much regulated and covered by domestic legislation, however, explicit prohibition of corporal punishment as such should be introduced, the criteria for pronouncing and amount of prescribed punishment for identical offenses in entity laws and Law of Brčko District of Bosnia and Herzegovina should be harmonised, awareness of citizens should be raised to enable them to recognise and react in situations when there is an act of corporal punishment of children and mechanisms for law implementations should be strengthened.”
Furthermore, in July 2012, the Government informed the Committee on the Rights of the Child that it had established a Working Group for drafting a Law on Social Protection and a Law on the Protection of Families with Children which will prohibit corporal punishment “in all institutions and forms of alternative care for children”, though it is not clear that this would also prohibit corporal punishment in the home (13 July 2012, CRC/C/BIH/Q/2-4/Add.1, Written replies to the Committee on the Rights of the Child, para. 66).
4 The longstanding and near universal acceptance of corporal punishment in childrearing means that it is commonly not perceived as “violence”; on the contrary, to a certain level it is considered by some to be “in a child’s best interests”. It is for this reason that legislation must explicitly prohibit corporal punishment and that a general prohibition of “all forms of violence” and other similar provisions do not achieve the required level of protection for children. We hope the Human Rights Committee will encourage Bosnia and Herzegovina in its efforts to give children legal protection from all forms of violence and emphasise that this must include explicit and unequivocal prohibition of all forms of corporal punishment.
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