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I. OVERVIEW
1. The submission provides an outline of issues of concern about Czechia’s compliance with the provisions of the International Covenant on Economic, Social and Cultural Rights (hereinafter “ICESCR”), with a particular focus on the right to education of children who are particularly vulnerable to structural discrimination in the education system, especially children with disabilities, Roma children, children facing poverty and social exclusion and children whose behaviour is considered as “challenging”. The purpose of the submission is to assist the UN Committee on Economic Social and Cultural Rights (hereinafter the “Committee”) with its review of the third periodic report of Czechia.
2. The submission addresses five interrelated topics, all connected with Czechia’s failure to implement the right of children to inclusive education effectively.[footnoteRef:1] These topics are: 1) the failure to properly implement the child rights-based approach to education, resulting in the education being disciplinary rather than inclusive; 2) the failure to properly implement the prohibition of discrimination, especially concerning the obligation to provide reasonable accommodation; 3) failure to ensure the rule of law in the provision of education; 4) failure to provide children in vulnerable situations with adequate protection from their ongoing segregation in education; and 5) failure to provide children who face discrimination in education with effective access to justice and adequate remedies.  [1:  In this submission we use the term “inclusive education” not only with respect to children with disabilities but to all children in vulnerable situations since we believe that the inclusive education as it was defined by the UN Committee on the Rights of Persons with Disabilities (CRPD/C/GC/4, especially paras. 10-12) goes fully in line with the principles of child-centred, child-friendly and empowering education as it is enshrined in Articles 28 and 29 (1) of the UN Convention on Rights of the Child (CRC/GC/2001/1) and that the inclusive education is thus a broad concept covering all children and aiming to accommodate their specific needs in education. This is also the approach of the UN Special Rapporteur on the right to education, Koumbou Boly Barry, expressed in her report Inclusion, equity and the right to education of 2018, A/72/496, para. 19.  ] 

3. This submission has been written by Forum for Human Rights (FORUM)[footnoteRef:2] and Validity Foundation[footnoteRef:3] and supported by European Roma Rights Centre[footnoteRef:4] and Inclusion Czech Republic[footnoteRef:5]. [2:  FORUM is an international human rights organisation active in the Central European region. It supports domestic and international human rights organisations in advocacy and litigation and leads domestic and international litigation activities. FORUM has been supporting several cases pending before domestic judicial authorities and before the European Court of Human Rights. FORUM has authored and co-authored a number of reports and has provided information to UN and Council of Europe bodies on the situation in the Central European region, especially in Slovakia and the Czech Republic. For more information, please visit www.forumhr.eu.]  [3:  Validity Foundation – Mental Disability Advocacy Centre is an international human rights organisation which uses legal strategies to promote, protect and defend the human rights of adults and children with intellectual and psychosocial disabilities. Validity’s vision is a world of equality where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form. Validity holds participatory status at the Council of Europe, and special consultative status at ECOSOC. For more information, please visit www.validity.ngo.]  [4:  European Roma Rights Centre (ERRC) is a Roma-led international public interest law organisation working to combat anti-Romani racism and human rights abuse of Roma through strategic litigation, research and policy development, advocacy and human rights education. For more information, please visit http://www.errc.org/. ]  [5:  Společnost pro podporu lidí s mentálním postižením v ČR, z. s. - Inclusion Czech Republic has been working for over fifty years for the rights of people with intellectual disabilities and their families. The organisation has over 7 000 members associated in 57 local associations in the fourteen regions of the Czech Republic. Inclusion Czech Republic provides expert opinions on changes and decisions made by authorities and institutions at all levels of public administration. The organisation points out discrimination and problems faced by people with intellectual disabilities and their families and pushes for changes that positively impact on their lives. It offers support for their mutual interaction, sharing of experiences, and solutions to the challenges they face and strives for people with intellectual disabilities to be taken by the whole society as equal citizens and to have the opportunity to participate in all areas of life. For more information, please visit: https://www.spmpcr.cz/] 

II. SPECIFIC COMMENTS
A. The failure to properly implement the child rights-based approach to education, resulting in the education being disciplinary rather than inclusive
4. In recent years, Czechia has undoubtedly undertaken essential steps to strengthen access of children in vulnerable situations to mainstream education and end segregation. One of these steps, maybe the most important, was adopting the amendment to the Education Act[footnoteRef:6], introducing a new system of providing children with specific support in education. This amendment, no. 82/2015 is often called “the Inclusive Amendment”, but this designation is inaccurate.  [6:  Act no. 561/2004 Coll. ] 

5. Although the explanatory note to the amendment referred explicitly to the term of “inclusive education” and the UN Convention on the Rights of Persons with Disabilities (hereinafter “the CRPD”), it never had for the purpose to implement real inclusion as defined, for instance, by the UN Committee on the Rights of Persons with Disabilities (hereinafter “the CRPD Committee”). The CRPD Committee has emphasised that “inclusion involves a process of systemic reform embodying changes and modifications in content, teaching methods, approaches, structures and strategies in education to overcome barriers with a vision serving to provide all students of the relevant age range with an equitable and participatory learning experience and the environment that best corresponds to their requirements and preferences.”[footnoteRef:7] The UN Special Rapporteur on the right to education, Koumbou Boly Barry, has defined inclusive education as an education which “is aimed at ensuring that all learners, regardless of their linguistic and cultural backgrounds, physical and mental abilities or other personal characteristics, learn together in a welcoming and supportive environment.”[footnoteRef:8] These definitions show that important features of inclusive education are, among others, partnership with and effective participation of the child and respect for and value of diversity which is conceived as an opportunity rather than an element to be disciplined. An inclusive education system is thus such that it is not based on repressive or welfare approaches to children, as defined by the UN Committee on the Rights of the Child[footnoteRef:9], but on the child rights-based approach.[footnoteRef:10]  [7:  CRPD/C/GC/4, para. 11. ]  [8:  A/72/496, para. 19.]  [9:  The UN Committee on the Rights of the Child defined repressive and welfare approaches to children in its General Comment no. 21 in the context of the rights of children in street situations. The fundamental principles of the definitions are, nevertheless, much broader and may be used universally, in other contexts concerning children. – See CRC/C/GC/21, para. 5. ]  [10:  CRC/C/GC/13, para. 59; CRC/C/GC/21, para. 10 and 11. ] 

6. Unfortunately, the above-cited “Inclusive Amendment” has never had the ambition to bring a comprehensive reform of the Czech education system and repeal all its repressive and welfare features. In 2021, FORUM and Amnesty International Czech Republic published a joint study based on the human rights framework and real experiences of children and their families with the Czech education system. [footnoteRef:11] The study confirmed that despite all the legislative reforms, the education system is still firmly based on discipline rather than inclusion and diversity. A strong asymmetry still characterises it in power between the school and its representatives and the child and his/her family. The director of the school and other school representatives disposes of broad discretion in many areas of decision-making concerning the organisation of the education. At the same time, the child and his/her family lack explicit legal entitlements. The system thus does not provide the child and his/her family with adequate safeguards that even when integrated into the mainstream school, the child will not be ostracised by the school and its staff to get them to change the school. The study also showed that one of the significant barriers to effective implementation of the right to inclusive education is persistent prejudiced attitudes of teachers and other pedagogical staff to children who they often think to be educated in specialised schools. These discriminatory attitudes exist across the whole education system, even in special schools that classify children with disabilities into categories and exclude some of these categories.  [11:  FORUM and Amnesty International Czech Republic, The Right to Education: The Reality and Possibilities of Strategic Litigation [Právo na vzdělání: Realita a možnosti strategické litigace], 2021. The study is available in Czech at: https://forumhr.eu/wp-content/uploads/2021/08/Pravo-na-vzdelani.pdf [accessed 4 January 2022]. ] 

7. One of the eloquent examples of the Czech education system's persisting repressive and disciplinary elements is the reliance on so-called “educational measures” consisting of either awards or disciplinary measures. Behaviours that may constitute a disciplinary offence and result in the imposition of a disciplinary measure on the child are vaguely defined in the national legislation. The law refers only to the infringement of the obligations of the child set forth by the Education Act or the internal regulations of the school. These are also very vague, including, for instance, the obligation to carry out the instructions of the teaching staff issued by legislation or internal regulations. The law does not even regulate the procedure for adopting a disciplinary measure and thus fails to provide the child with any procedural safeguards in this regard. 
8. Another example is given by official methodologies of the Ministry of Education, Youth and Sports (hereinafter “the Ministry”). A methodology on “problematic behaviour of pupils at school” gives the teacher the right to exclude a child that behaves “inappropriately” from the classroom to a separate room where the child stays under the supervision of an adult (not necessarily a pedagogue). The Ministry argues that this measure was instead a measure of organisation of education than a sanction imposed on the child and that it “does not deprive the child of the right to education, or more precisely of the possibility to fulfil his/her duty to attend school” since the “child educates himself/herself according to the school educational programme and according to the set timetable of courses, even though not together with the class, but independently.”[footnoteRef:12] This practice lacks a transparent and predictable legal basis in the legislation and shows a common understanding of the actual content of the right to inclusive education.  [12:  Available in Czech at: http://www.msmt.cz/vzdelavani/zakladni-vzdelavani/vyuziti-pravnich-opatreni-pri-reseni-problemoveho-chovani [accessed 4 January 2022]. ] 

9. Also, the legislative developments after adopting those mentioned above “Inclusive Amendment” confirm that Czechia has not yet left the idea of discipline as one of the main objectives of the education system. For instance, the Amendment to the Education Act of 2017[footnoteRef:13] introduced a concept of “particularly serious intentional or negligent infringement of obligations set forth by the Education Act”, which necessarily leads to the expulsion of the child from school (unless the child is still under the duty of school attendance). Offensive and repeated verbal and intentional physical attacks against school employees by the child are considered by law as such behaviour. In this case, the director is required to report the child to the child protection authority and the public prosecutor[footnoteRef:14]. [13:  Act no. 101/2017.]  [14:  Education Act, Article 31 §§ 2, 3 and 5. ] 

10. All the disciplinary mechanisms described above can easily be abused and serve as a tool for systemic discrimination against children in the education system.  

B. Failure to properly implement the prohibition of discrimination, especially concerning the obligation to provide reasonable accommodation 
11. The major change brought by the “Inclusive Amendment” into the Czech education system was the new mechanism of granting and funding support measures in education. Although it removed the medically-based definition of disability, it never really left the medical model of disability.[footnoteRef:15] The “Inclusive Amendment” still favoured the expert assessment of the child’s needs, so-called “diagnostics” over the commitments deriving from the right of the child to equality and non-discrimination that have been comprehensively described by the CRPD Committee in its General Comment no. 6 of 2018.[footnoteRef:16]  [15:  CRPD/C/GC/6, para. 8: “Individual or medical models of disability prevent the application of the equality principle to persons with disabilities. Under the medical model of disability, persons with disabilities are not recognized as rights holders but are instead “reduced” to their impairments. Under these models, discriminatory or differential treatment against and the exclusion of persons with disabilities is seen as the norm and is legitimized by a medically driven incapacity approach to disability. Individual or medical models were used to determine the earliest international laws and policies relating to disability, even after the first attempts to apply the concept of equality to the concept of disability. ...”]  [16:  CRPD/C/GC/6.] 

12. The system of support measures in education as defined by the Czech Education Act, even after the “Inclusive Amendment”, thus cannot be confused with the right of the child to be provided with reasonable accommodation. It simply does not meet the standard of reasonable accommodation. The CRPD Committee has emphasised that reasonable accommodation must be determined in a process of dialogue between the duty bearer and the right holder.[footnoteRef:17] This is an important manifestation of the recognition of the importance of the voice of the right holder requiring to formulate his/her needs with him/her and not for him/her. However, in a system dominated by expert opinions on the needs of a person, the dialogue becomes only marginal. [17:  Ibid., para. 24 (b). ] 

13. The determination of the support measures that will be recommended to the child is fully in the competence of the school counselling facility and is based not on a dialogue with the child and his/her family, but diagnostic tools applied to the child. The Government expresses the importance it attaches to the development of these diagnostic tools directly in its Replies to the List of Issues when it mentions that it spent approximately CZK 9,2 million “for the purchase of modern standardized diagnostic tools to specify the educational needs and determine adequate support measures”.[footnoteRef:18] [18:  E/C.12/CZE/RQ/3, para. 102. ] 

14. The natural consequence of this system is that the child and his/her family are in a position of recipients of an expert opinion on which they are totally dependent rather than real partners in the whole process. The above-mentioned study of FORUM and Amnesty International Czech Republic of 2021 confirmed the precarious position of the child and his/her family who are deprived of any real influence on the determination of how the support of the child in education will look like.
“The son can sit for an hour with others in the class, there are mixed different children with different disabilities, but most have visual impairments. Now the biggest scare is that if the son can't pass the tests, he'll have to leave school. Even though he has full assistance, and the school has it all covered. I don't know exactly why that is. Apparently, it will depend on a new school advisory centre; they will most likely be able to place it in the category of severe mental impairment (instead of the present moderate). Then the son would no longer be able to attend a school not designed for these pupils."
mother of a 12-year-old boy with autism[footnoteRef:19] [19:  FORUM and Amnesty International Czech Republic, The Right to Education: The Reality and Possibilities of Strategic Litigation [Právo na vzdělání: Realita a možnosti strategické litigace], 2021, p. 47. The study is available in Czech at: https://forumhr.eu/wp-content/uploads/2021/08/Pravo-na-vzdelani.pdf [accessed 4 January 2022]. ] 

"There is the same problem with the recommendation of the school counselling facility; the parents are not consulted, often just to suit the school, but not in the best interests of the child. (...) So in the beginning, we fought so that our son could have an assistant, and then again so that he didn't have to have one."
mother of a 16-year-old boy with a disability[footnoteRef:20] [20:  Ibid., p. 21. ] 

15. The dependence of the child and her family on the expert examination puts them in a vulnerable situation and impedes their chance to have their rights enforced since they would have first to have an expert opinion opposing that of the school advisory centre. The situation is even worse regarding the fact that the Czech education system does not provide the child and her family with effective protection from conflict of interests. It is not rare that the school counselling facility which is competent for the formulation of supportive measures and the special school for children with intellectual or psychosocial disabilities have the same director and the school counselling facility thus tends to prefer the school’s interests over those of the child. 
"In the case of our region, the big problem is that the directors of the schools in question [note: special schools for children with mental disabilities] are also directors of school advisory centres. So, the school advisory centre won't determine for the child what the director at that school doesn't want to deal with."
mother of a 10-year-old girl[footnoteRef:21] [21:  Ibid., p. 56. ] 

16. Furthermore, the system does not comply with the standard of reasonableness of the accommodation as defined by the CRPD Committee. The CRPD has emphasised that the reasonableness of the accommodation should be determined according to its “relevance, appropriateness and effectiveness” for the right holder.[footnoteRef:22] Those should be the only criteria relevant when determining how the reasonable accommodation should look like. Unfortunately, the Czech education system limits those criteria in advance by setting up a system of pre-determined support measures classified in 5 categories (degrees) and defined directly by the relevant by-law.[footnoteRef:23] The child’s requirements that cannot be easily classified within the pre-determined categories will not be assessed as an issue of support measures in education and the child and her family will be referred to another system of support which may not be available for free, as the provision of social services or compensatory aids, or are told that there is no way how to provide the necessary support at school. Furthermore, the by-law limits the provision of support measures in certain educational settings. A pre-defined framework significantly limits the possibility to meet the person’s requirements since these will be assessed as relevant only to the extent, they fit the framework. [22:  CRPD/C/GC/6, para. 25 (a). ]  [23:  Ministerial decree no. 27/2016 Coll., on education of children with special educational needs and gifted children.] 

"My son needed a headband to hold it on. It takes about three seconds to put it on, but the school said it's a life support device that they can't manipulate for my son, so they sent him back to home-schooling." 
mother of a 14-year-old boy[footnoteRef:24] [24:  FORUM and Amnesty International Czech Republic, The Right to Education: The Reality and Possibilities of Strategic Litigation [Právo na vzdělání: Realita a možnosti strategické litigace], 2021, p. 18. The study is available in Czech at: https://forumhr.eu/wp-content/uploads/2021/08/Pravo-na-vzdelani.pdf [accessed 4 January 2022].] 


C. Failure to ensure the rule of law in the provision of education 
17. As mentioned above, the Czech education system is still characterised by the insufficient implementation of the rule of law principles which are, in many areas of decision-making, effectively replaced by the rule of persons. 
18. The lack of rule of law is apparent on two levels: 1) on the level of the organisation of the education at school, and 2) on the structural level of the management of the whole education system by the Ministry. 
19. The deficiencies in the rule of law on the level of the organisation of the education at school have been partially described above in connection with the wide discretion the school representatives dispose of in the field of applying disciplinary measures and other repressive interventions against children. The areas in which the school representatives dispose of a wide discretion are, nevertheless, much broader and covers, for instance, assigning children to classes and transferring them between classes, the participation of the child in trips, and other events organised by the school that are not related to direct teaching, or the child’s access to after-school day-care provided by the school. As with the disciplinary measures, all these deficiencies in the rule of law provide the school representatives with sufficient space to ostracise those children they consider “unsuitable” for education at their school and are easily used as tools of systemic discrimination. The study mentioned above of FORUM and Amnesty International Czech Republic recorded stories when children with disabilities were reassigned to another class without prior consultation with them and their parents or excluded from activities organised by the school beyond classes. 
"Last holiday week, we found out our son was going to be reassigned to another class. We learned this from the parents of another boy with a physical disability. We didn't get any information from the school about the progress of the lessons, the other family did. The assistant of the pedagogue was waiting for our son in the morning before classes. We wanted information on what class the son would be in and if he would have the same class teacher. The assistant said she couldn't tell us. She couldn't even call the school management; they said they didn't have time.”
mother of a 14-year-old boy[footnoteRef:25] [25:  Ibid., p. 26. ] 


"My son was not allowed to attend the after-class day-care even when I was working. There were children of parents who didn't work, children of all years. There were no recruitment criteria; rather they took those who were not as demanding. I had to pay an assistant who came two or three times a week after lunch for my son and took him to a private forest kindergarten."
mother of an 11-year-old boy[footnoteRef:26] [26:  Ibid., p. 30. ] 

20. On the structural level, the lack of law takes the form of ministerial decrees, which often significantly narrow the child’s entitlements compared to the Education Act. In other words, the Ministerial Decrees, which should always be issued within the limits of the Education Act, go beyond the Education Act and set the most important rules for the organisation of support measures in education in practice. For instance, although the Education Act does not contain any limits in the provision of support measures in education and only requires that the school counselling facility recommends these measures, the Ministerial Decree no. 27/2016 Coll. and its Annex impose several restrictions in this regard and excludes the provision of certain support measures in specific contexts. 
21. The recent developments show clearly that the Ministry is using the amendments to the Ministerial Decree no. 27/2016 Coll. as a tool to narrow the scope of support measures foreseen by the “Inclusive Amendment” since those showed to be too costly.[footnoteRef:27] This was also the case of the highly debated amendments to the Ministerial Decree effective since 1st January 2020[footnoteRef:28] also mentioned by the Committee in the List of Issues.[footnoteRef:29] In its Replies to the List of Issues, the Government argues that the amendments just aimed “to streamline the implementation of inclusive education, but also reducing the administrative burden of pedagogical staff to increase opportunities for pedagogical work”.[footnoteRef:30] In reality, the amendments narrowed the availability of specific support measures, including the support by a teaching assistant, in the specified contexts. The Government points out that the change consists only in the new form of financing of the position of the teaching assistant, but it is much more profound. By depriving the support by the teaching assistant of its status of a support measure in education, at least in the specified contexts, the child was deprived of a clear legal entitlement for such support if recommended by the school counselling facility. The change thus means the return to the situation before the adoption of the “Inclusive Amendment" when the provision of that support measure was significantly at the school’s discretion.[footnoteRef:31] Those consequences cannot be easily remedied by a methodological guideline issued by the Ministry as presumed by the Government.[footnoteRef:32] [27:  The Long-term Plan of Education and Development of the Educational System 2019-2023 admits that the implementation of the Inclusive Amendment is connected with “significant financial implications” and thus foresees “a substantive and financial review of the principles of common education” (p. 38). The Long-term Plan is available in Czech at: https://www.msmt.cz/file/51673/ [accessed 6 January 2022]. ]  [28:  Amendment no. 196/2019 Coll. and no. 248/2019 Coll. ]  [29:  E/C.12/CZE/Q/3, para. 25. ]  [30:  E/C.12/CZE/RQ/3, para. 105. ]  [31:  See the information on the website for school and teaching assistants, administered by two non-governmental organisations – Nová škola, o. p. s. [New School] and ČOSIV [Czech Expert Society for Inclusive Education] available in Czech at: https://www.asistentpedagoga.cz/asistent-pedagoga/zakony-vyhlasky/zrizeni-mista-asistenta-pedagoga-ve-skole [accessed 6 January 2022]. ]  [32:  E/C.12/CZE/RQ/3, para. 105.] 

22. In its Replies to the List of Issues, the Government mentions that the described changes in the support measures system “are based on a detailed discussion of the Ministry of Education, Youth and Sports with the professional public and the non-governmental sector”.[footnoteRef:33] But the Government forgets to mention that adopting a ministerial decree is entirely in its competence. The situation is thus more precarious than when a legislative change is voted on in Parliament, and any opposition is much more easily silenced. Also, the amendments effective since 1st January 2020 were adopted despite the disagreement of, for instance, the Office of the Public Defender of Rights.[footnoteRef:34]  [33:  Ibid., para. 105.]  [34:  The opinion of the Office of the Public Defender of Rights is available in Czech at: https://eso.ochrance.cz/Nalezene/Edit/7842 [accessed 5 January 2022]. ] 

23. The legislative changes on the level of Ministerial Decrees take place practically every year and do not concern only the Ministerial Decree no. 27/2016 Coll., but also other relevant ministerial decrees concerning pre-school or extracurricular education. Those changes alter the financing of support measures in education or otherwise restrict the conditions for their provision in different education contexts. The Ministerial Decree no. 27/2016 has already been amended six times since its adoption in 2016, and virtually every year, there is a draft amendment by the Ministry which aims to restrict, more or less openly, the provision of support measures and thus reduce their costs. The Public Defender of Rights commented on the last draft amendment submitted by the Ministry in 2020 and effective since 1st January 2021 as follows: 
“First of all, I would like to express my concern that the proposed amendment is the third proposal aimed at restricting inclusive education in recent times. Like previous proposals, it would infringe the right of children with special educational needs (hereinafter “SEN”) to education and contravenes both the Education Act and the international obligations of the Czech Republic (in particular the Convention on the Rights of Persons with Disabilities”). Although the explanatory note contains assurances that the maximum development of the educational potential of children with SEN, the free provision of support measures by the school, and inclusive education considering the individual needs of each pupil remain a priority of the Ministry, the wording of the proposed amendment suggests rather the opposite. I, therefore, call on the Ministry to make the real effort to achieve inclusion now and in the future while respecting the existing legislation and the principles of education and education policy, which the Ministry itself is involved in creating. I would also welcome the opportunity for a wider professional debate before such changes to the legislation are proposed. As for the current comment procedure, I find it curious, to say the least, that the Office of the Public Defender of Rights has not been included among the comment points, even though this is clearly a subject that touches on my powers in the areas of protection of people with disabilities, equal treatment, and education.”[footnoteRef:35] [35:  The opinion of the Public Defender of Rights of 21 September 2020 is available in Czech at: https://www.ochrance.cz/uploads-import/ESO/39867_2020_S.pdf [accessed 5 January 2022]. ] 

24. The cited opinion by the Public Defender of Rights describes well that the Ministry performs in the right to education like a monarch who will not be constrained by the principles of the rule of law but only by its own will. 

D. Failure to ensure adequate protection from ongoing segregation of children in education
25. In this thematic part of the submission, we would like to provide the Committee with information about specific forms of segregation in education. We will focus specifically on children with intellectual and psychosocial disabilities and Roma children facing poverty and social exclusion.
26. All these groups of children in vulnerable situations are adversely affected by the existence of a special education system for children with intellectual disabilities. While this system represents a form of direct discrimination, for other groups of children in vulnerable situations, it becomes a tool for their indirect discrimination. The European Court of Human Rights condemned Czechia for discriminating against Roma children by their disproportionate exclusion from mainstream education to special education for children with intellectual disabilities already in 2007.[footnoteRef:36] Although all the adopted reforms, Roma children remain disproportionately overrepresented, compared to their total number in the population, both in special schools or classes as well as among children who are educated according to a modified educational programme for primary education for children with intellectual disabilities (so-called “with lower demands for learning outcomes because of mild mental disabilities”) as proves, among other things, the latest Government’s report to the Committee of Ministers of the Council of Europe submitted in October 2021 to monitor the implementation the decision in the case D. H. and others v. the Czech Republic.[footnoteRef:37] [36:  D. H. and others v. the Czech Republic, the judgment of the European Court of Human Rights (GC) of 13 November 2007, application no. 57325/00. ]  [37:  The Government’s report is available at: https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680a41672 [accessed 5 January 2022].] 

27. These developments show well that an effective solution to structural discrimination against children in vulnerable situations cannot be found outside the scope of the right to inclusive education but must be based on the recognition that all children, regardless of their specific situation, have the right to be educated together and receive education of adequate quality. They also show the tricky nature of the diagnostic approach to the child’s needs strongly promoted by the Government (see above – para. 13) since the diagnostic tools, by their very nature and regardless of their “quality”, are always highly susceptible to socio-cultural bias, intentional or unintentional, which is easily turned against children who are in some way different from the majority, whether due to their impairment or other vulnerability. After all, even the disability as defined by the CRPD is a social construct and cannot be thus “diagnosed” by any medical or pedagogical diagnostic tool. 
28. Nevertheless, although eliminating the special education system for children with intellectual disabilities is necessary, it may not, by itself, bring the desired results in ending segregationist practices in education. Below, we would like to bring some other examples of segregation of children in vulnerable situations which, however, formally takes the form of the integration of these children in mainstream education. 

(a) Specific forms of segregation of Roma children facing poverty and social exclusion in elementary education
29. Following the above-cited judgment of the European Court of Human Rights in the case D. H. and others, the Czech education system did not start to guarantee the right of Roma children to inclusive education effectively but instead searched for new ways to segregate these children that would fall outside the scope of the judgment, i.e. that would not consist in diagnosing Roma children as children with intellectual disabilities. 
30. One of these segregationist practices taking place under the guise of involving Roma children in mainstream schools and educating them under the mainstream educational programme has been the reorganisation of schools’ districts to make them correspond to the spatial segregation of the Roma population and establish mainstream schools attended exclusively or predominantly by Roma children. These schools also became the matter of interest of the Office of the Public Defender of Rights, holding the mandate of the equality body. The Office carried out qualitative research, which they published in the final report in 2018.[footnoteRef:38]  [38:  The report is available in Czech at: https://eso.ochrance.cz/Nalezene/Edit/6670 [accessed 5 January 2022]. The summary of the report in English is available at: https://www.ochrance.cz/uploads-import/ESO/86-2017-DIS-VB_English_Summary.pdf [accessed 5 January 2022]. ] 

31. Children educated in these mainstream schools with the majority of Roma children are not only segregated from the majority population but also provided with education of significantly lower quality. In the above-cited research, the Office found out that “the schools with the majority of Roma pupils do not provide their pupils with the same educational opportunities as schools with mixed collectives.”[footnoteRef:39] The same finding was made also in the above-mentioned study of 2021 prepared by FORUM and Amnesty International Czech Republic.  [39:  Office of the Public Defender of Rights, Recommendation of the Public Defender of Rights on common education of Roma and non-Roma children, no. 86/2017/DIS/VB, p. 4. Available in Czech at: https://ochrance.cz/fileadmin/user_upload/ESO/86-2017-DIS-VB_Doporuceni_desegregace.pdf . [accessed 5 January 2022].] 

"The school has two main goals, to keep the children happy and to keep the parents happy. So, for the children, there is a lot of dancing, sports activities and less maths at the school. And the parents are happy that it's not challenging for them. But the school fails to educate, even in a "school through play" way. It takes the easiest path."[footnoteRef:40] [40:  FORUM and Amnesty International Czech Republic, The Right to Education: The Reality and Possibilities of Strategic Litigation [Právo na vzdělání: Realita a možnosti strategické litigace], 2021, p. 50. The study is available in Czech at: https://forumhr.eu/wp-content/uploads/2021/08/Pravo-na-vzdelani.pdf [accessed 4 January 2022].] 

social worker working in a socially excluded locality inhabited by Roma
(the social worker is referring to a mainstream school, which is the catchment area for the excluded locality, and which is attended exclusively by Romani children from this locality)	

32. The Office’s research further highlights that “high concentration of pupils from ethnic minorities and/or socially disadvantaged environment in certain schools also brings an increased destabilisation of the local educational network in the form of transfers to other schools, disrespect for catchment school areas, changes of the place of permanent residence, the outflow of pedagogues and labelling of schools according to the attributed quality. As soon as the composition of pupils starts to change for higher representation of minorities, pupils from the majority start to leave, and the proportionate representation of disadvantaged children spirally increases until the point of the absolute amount.”[footnoteRef:41] The analysis of the governmental Department (Agency) for Social Inclusion of November 2019 mentions that according to the Ministry of Education, Youth and Sports, there are 12 primary schools attended exclusively by Roma children and 80 primary schools where Roma children represent more than 50 %.[footnoteRef:42]  [41:  Office of the Public Defender of Rights, Recommendation of the Public Defender of Rights on common education of Roma and non-Roma children, no. 86/2017/DIS/VB, p. 20. Available in Czech at: https://ochrance.cz/fileadmin/user_upload/ESO/86-2017-DIS-VB_Doporuceni_desegregace.pdf . [accessed 5 January 2022].]  [42:  Department (Agency) for Social Inclusion. Analýza segregace v základních školách z pohledu sociálního vyloučení – 2019 [Analysis of the segregation in primary schools from the point of view of social exclusion - 2019], p. 34. The Analysis is available in Czech at: https://www.socialni-zaclenovani.cz/dokument/analyza-segregace-v-zakladnich-skolach-z-pohledu-socialniho-vylouceni-2019/ [accessed 5 January 2022]. ] 

33. The Long-term Plan of Education and Development of the Educational System 2019-2023 is practically silent on the problem of mainstream segregated schools for Roma. It explicitly mentions the problem of segregation in education in its narrative part only in the context of support measures in education.[footnoteRef:43] It emphasises the problem of differentiation of primary education rather in the context of the second degree of education when a high number of children leave their primary school either for a perennial grammar school or selection classes.[footnoteRef:44] This problem is not identical to the existence of segregated Roma schools. Furthermore, neither do the measures contain the commitment to declare segregation illegal explicitly and transform both segregated and other schools into inclusive ones[footnoteRef:45], nor do they commit to provide appropriate funding to municipalities to promote desegregation.[footnoteRef:46] [43:  Long-term Plan of Education and Development of the Educational System in the Czech Republic for 2019-2023, p. 42. The Plan is available in Czech at: https://www.msmt.cz/file/51673/ [accessed 5 January 2022].]  [44:  Ibid., p. 69. ]  [45:  Office of the Public Defender of Rights, Recommendation of the Public Defender of Rights on common education of Roma and non-Roma children, no. 86/2017/DIS/VB, p. 8. Available in Czech at: https://ochrance.cz/fileadmin/user_upload/ESO/86-2017-DIS-VB_Doporuceni_desegregace.pdf . [accessed 5 January 2022].]  [46:  Measure C.2.5 promises only the methodological guidance.] 


(b) The difficult accessibility of pre-school education for Roma children facing poverty and social exclusion
34. One of the measures adopted to support the integration of Roma children facing poverty and social exclusion to mainstream education was the introduction of the compulsory final year of pre-school education. The Government informs the Committee in its Replies to the List of Issues that the Ministry is currently analysing the impacts and effectiveness of that measure.[footnoteRef:47] [47:  E/C.12/CZE/RQ/3, para. 21. ] 

35. The data available so far show that Roma children remain underrepresented among children in pre-school education, even in its compulsory last year. The Czech legislative framework fails to guarantee the availability of this education to correspond to the situation of those children. Under national law, the maternity school must admit a child only if the child has his/her place of permanent residence within its catchment area.[footnoteRef:48] Unfortunately, the place of permanent residence may differ from the place of the child’s actual residence. This is the case especially of Roma children and children living in poverty and social exclusion, who are often living in precarious forms of housing, without any formal entitlement to the place and thus an option to register there the place of their permanent residence. These children are often refused admission to preschool education, including its obligatory last year. They are educated either in preschool centres run by NGOs and their families or stay home without any education, with just a formal “individual plan”. The Czech School Inspectorate carried out in 2018 research focused on children’s attendance in the compulsory preschool education and found out that in the school year 2017/2018, approximately 3% of children at the age of mandatory pre-school education were not involved in it while those children were predominantly from families endangered by social exclusion.[footnoteRef:49] According to the Government’s report to the Committee of Ministers of the Council of Europe on the implementation of the judgment D. H. and others v. the Czech Republic of 9/10/2020, the average number of 5-year-old children outside the compulsory preschool education for school years 2018/2019 and 2019/2020 was 2,4%.[footnoteRef:50]  [48:  Education Act, Article 34a § 2. ]  [49:  Report on effects of compulsory preschool education for the 1st semester of the school year 2017/2018, p. 4. The report is available at: 
https://www.csicr.cz/CSICR/media/Prilohy/2018_p%c5%99%c3%adlohy/Dokumenty/TZ-Dopady-povinneho-predskolniho-vzdelavani.pdf [accessed 5 January 2022]. ]  [50:  The Government’s report is available at: 
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809fe263. ] 

36. Furthermore, Roma children who are often living in poverty and social exclusion face barriers to access to pre-education due to its unaffordability. Pre-school education is provided for free only for the last year, which is obligatory. Roma families living in poverty and social exclusion may not have enough resources to cover the costs of pre-school education, including the costs for related activities like the provision of lunches in the facility, etc.
37. The current strategic document – the Long-term Plan of Education and Development of Educational System 2019-2023[footnoteRef:51] lists children’s involvement in pre-school education as one of its objectives. Still, it focuses mainly only on the last compulsory year. Non-authoritative support measures that may help Roma children be involved in pre-school education from an early age, such as fee waivers or free meals in kindergartens, are mentioned in the Plan as part of the measures[footnoteRef:52], but without any concrete criteria. These measures are then completed by clearly repressive ones, including conditioning the claim for social benefits by the child’s attendance in the pre-school education. Generally, the education system has a strong tendency to rely on forced interventions in the child’s family by the local authorities for the public protection of children to ensure child’s attendance at school[footnoteRef:53], completely overlooking the material barriers the child and his/her family may face as well as the structural deficiencies in ensuring the availability of appropriate educational settings. [51:  The Long-term Plan of Education is available in Czech at: 
https://www.msmt.cz/vzdelavani/skolstvi-v-cr/dz-cr-2019-2023. ]  [52:  Measure B.2.3. ]  [53:  The Ministry of Education, Youth and Sports calls in its intern guidelines called “Summary Information on Summary Pre-school Education” of 3 April 2020 for children who are not enrolled in the obligatory pre-school education to be reported to the administrative authority responsible for the public protection of the child. We consider this as a disproportionately broad interpretation of the scope of the system of the public protection of the child defined as it is determined in the national law and as its role and function derive also from the human rights and freedoms of the child, including the right of the child to the protection of his/her family life. We argue that the matters related to the care for the child must be distinguished from the matters related to his/her education since the fact that the child’s parents fail to meet their duty to enrol the child in the compulsory pre-school education does not mean that they subject the child to maltreatment, abuse, or neglect. The intern guidelines of the Ministry of Education, Youth and Sports are available at: https://www.msmt.cz/file/52658/ . ] 

38. To conclude, it appears that there are currently no systematic and coordinated supportive efforts to improve overall Roma children’s pre-school attendance, accompanied by adequate funding. We can hardly expect that the planned project of the Ministry of Education, Youth, and Sports, which focuses on analysis and research could bring an actual change.

E. The insufficient access to justice and effective remedy for children facing discrimination in education
39. The last issue we would like to address in this submission is the access to justice and effective remedy for children who face discrimination in education. In its Replies to the List of Issues, the Government uses the documented decline in the number of complaints on discrimination against Roma children to demonstrate the decline of the discrimination in education itself.[footnoteRef:54] This is, nevertheless, a too straightforward and thus flawed approach.  [54:  E/C.12/CZE/RQ/3, para. 19. ] 

40. The study mentioned above of FORUM and Amnesty International Czech Republic showed, inter alia, that even if the school representatives violate their duties or exceed their powers, the child and his/her family cannot effectively protect themselves. This is understandable when we realise how comprehensive and sensitive their situation may be. The child and his/her family may depend on the child’s admission to a specific school, and this dependence is more resounding the more support the child needs. The child and his/her family may also be reluctant to complain about the school representatives’ behaviour if they know that the child is to stay at that school and could then face retaliation. The same situation can also prevail in school counselling facilities whose recommendation is crucial for granting the child a support measure. 
"The problem is non-communication, non-cooperation on the part of the school. The school is always right; the parent is not entitled to anything, not even to speak up. When there were problems, I wrote to the teacher, we made an appointment. I got there, but there were five people ready for me - the director, two teachers, etc. It's unfair treatment. When things escalate between parent and school, it adversely affects the child. Then they didn't even involve my daughter during the class because she was the bad one - the one with the problem behaviour, the problem mum, etc. It's a fight with windmills, If I were to actually get what I'm entitled to, I would have had a lawyer long ago and taken it to the Czech School Inspectorate, but I'm not doing it for my daughter. Plus, I have no choice, I have no other place for my daughter to go. These children are very sensitive, they take everything very much and can't defend themselves. We are very tired of everything we have to deal with, not only in education, then we don't even have the strength to deal with it."
mother of a 10-year-old girl with a combined disability[footnoteRef:55] [55:  FORUM and Amnesty International Czech Republic, The Right to Education: The Reality and Possibilities of Strategic Litigation [Právo na vzdělání: Realita a možnosti strategické litigace], 2021, p. 55. The study is available in Czech at: https://forumhr.eu/wp-content/uploads/2021/08/Pravo-na-vzdelani.pdf [accessed 4 January 2022].] 

"At first my daughter went to a traditional pedagogical-psychological counselling centre, but now the school has sent her to a special education centre, but they did not see my daughter at all, they just wrote an assessment report based on what the pedagogical-psychological counselling centre wrote. Then the school came up with the current option with an assistant, being with my daughter separately from the rest of the class, and if we didn't go for it, the daughter would have to go. But the school came up with it, not the special education centre. If we hadn't agreed to it, the daughter would have had to leave."
mother of a 13-year-old Roma girl[footnoteRef:56] [56:  Ibid., p. 53. ] 

41. The described barriers to effective access to justice and adequate remedies are closely connected with the above-described asymmetry in power between the school representatives and the child and his/her family. But there are also other barriers to effective access to justice for children discriminated against in the education system, which are formal. These barriers concern mainly the protection according to the Antidiscrimination Act.[footnoteRef:57] [57:  Act no. 198/2009 Coll. ] 

42. The Antidiscrimination Act entitles the persons who consider themselves victims of discrimination to seek civil redress against the alleged perpetrator before civil courts. The filing of the anti-discrimination lawsuit is, nevertheless, subject to payment of a court fee, and if the plaintiff is not successful, he/she may be required to pay the costs of the respondent and the State. For instance, in a case dealt concerning the alleged discrimination of a child with autism by the Regional Court in Brno as the appellate court in 2020 under no. 70 Co 304/2019-337, the child’s parents were ordered to pay CZK 29 250 (approximately EUR 1189,50) to the school as the costs of the proceedings. 
43. The Office of the Public Defender of Rights mentions in its report analysing the decisions of Czech courts in antidiscrimination disputes, including disputes concerning discrimination in education, between 2015-2019 that in most cases, the obligation to pay the costs of the adverse party to the proceedings is not imposed at all (104 cases, approximately 52%). Nevertheless, in 61 cases (31%), the plaintiff was imposed to pay the costs to the respondent, and only in 13 cases (6%) vice versa. The Office’s report further mentions that the highest amount of costs paid by the applicant to the other party was CZK 691 128 (EUR 23 356), the lowest amount was CZK 300 (EUR 12). The average amount of costs paid by the applicant is CZK 64 997 (EUR 2 525).[footnoteRef:58] These findings show that filing an anti-discrimination lawsuit carries significant financial risks for the plaintiff, especially if he/she is in a vulnerable situation and faces poverty and social exclusion.  [58:  Office of the Public Defender of Rights, Decisions of the Czech Court on Discrimination Disputes 2015-2019 [Rozhodování českých soudů o diskriminačních sporech], 2020, p. 24. The Report is available in Czech at: https://www.ochrance.cz/uploads-import/DISKRIMINACE/Vyzkum/2020-vyzkum_judikatura-DIS.pdf [accessed 6 January 2022].] 

44. The effectiveness of the protection is further reduced by insufficient implementation of the principle of shared burden of proof in discrimination matters. The Czech law knows the shared burden of proof in discrimination matters, but its scope of application is quite limited. In education, the concept would apply only to racial and ethnic grounds of discriminatory treatment.[footnoteRef:59] In other cases, including disability, it does not apply, and the plaintiff would thus have to prove the discriminatory intent of the respondent. The Office of the Public Defender of Rights analyses in the report mentioned above the existing case-law of Czech courts and concludes that “where the applicants allege discrimination on specific grounds in the provision of goods and services, housing, healthcare or education and do not have direct evidence to prove the respondent’s discriminatory motive (documentary evidence, audio or video recording), the court will most likely dismiss the claim for failure to meet the burden of proof.”[footnoteRef:60] [59:  Act no. 99/1963 Coll., the Code of Civil Procedure, Article 133a § 2.  ]  [60:  Office of the Public Defender of Rights, Decisions of the Czech Courts on Discrimination Disputes 2015-2019 [Rozhodování českých soudů o diskriminačních sporech], 2020, pp. 32-33. The Report is available in Czech at: https://www.ochrance.cz/uploads-import/DISKRIMINACE/Vyzkum/2020-vyzkum_judikatura-DIS.pdf [accessed 6 January 2022]. ] 

The above-cited study of FORUM and Amnesty International Czech Republic showed that discriminatory treatment against children in different vulnerable situations is increasingly subtle and often consists of a patchwork of minor less favourable treatment and dismissive attitudes from school representatives. The inappropriate implementation of the principle of shared burden of proof and the risks connected with filing an anti-discrimination lawsuit puts children in vulnerable situations and their families in an extremely precarious position when seeking justice. This precarity is further deepen by low understanding of obligations deriving from the child’s right not to be discriminated, for instance, the reliance on the expert assessment of the child’s needs instead of dialogue with the child and his/her family. The child and his/her family find themselves in a situation of strong dependence on experts working in the school system without any effective protection from their discriminatory attitudes which may be given unintentionally, by the set of preconceptions on which the specific expertise is built. It is thus not surprising that the number of anti-discrimination lawsuits is very low as the Government mentions in its Replies to the List of Issues.[footnoteRef:61] Unfortunately, this low number proves rather the ineffectiveness of the anti-discrimination protection than that the discrimination in education against does not happen. [61:  E/C.12/CZE/RQ/3, para. 14.] 

45. Furthermore, the Czech legal system completely lacks a legal instrument that would facilitate addressing systemic violations of the right to education before the courts, e. g. class action and actio popularis. This significantly weakens the justiciability of this right. The former UN Special Rapporteur on adequate housing, Leilani Farha, formulated, although in the context of a different social right, fundamental principles related to access to justice, including the need to grant standing to individuals and groups “to advance claims and to participate throughout legal processes and the implementation of remedy”[footnoteRef:62] and the need to have remedies that “address both individual and systemic violations”[footnoteRef:63]. [62:  A/HRC/40/61, 2019, para. 15.]  [63:  Ibid., para. 21. ] 

46. We argue that class action and actio popularis constitute useful tools that could contribute to fulfilling the cited principles, especially as regards the group aspects of access to justice and to remedies which are very important in cases of systemic discrimination, including discrimination in access to education. Nevertheless, it has never been introduced into Czech law and such a project is not either included in any governmental strategy.
Recommendations: 
· Prepare and adopt a comprehensive reform of the education system based on the normative content of the right to inclusive education, as defined in the international law of human rights, to repeal all its repressive and welfare features, including disciplinary measures and other interventions based on the asymmetry in power between the school representatives and the child and his/her family. Ensure that the child and his/her family are not subjected to inappropriate discretion of the school representatives but are instead provided with legal entitlements and safeguards in line with the rule of law principles. Build on the relevant soft law, including the General Comment of the Committee no. 13, E/C.12/1999/10, the General Comment of the UN Committee on the Rights of Persons with Disabilities no. 4, CRPD/C/GC/4, and the General Comment of the UN Committee on the Rights of the Child no. 1, CRC/C/GC/1. 
· Abolish the special education system, either in special schools, classes, departments, or groups[footnoteRef:64] for children with intellectual disabilities. Ensure that the support measures in education do not lead to any other form of segregation of these children or to a reduction in the quality of education they receive.  [64:  Education Act, Article 16 § 9. ] 

· Ensure that the provision of support measures in education to children in need of such measures respect the commitments deriving from the child’s right to equality and non-discrimination, including the child’s right to be provided with reasonable accommodation. Repeal the domination of experts in determining the support measures for the child and rely on a dialogue with the child and his/her family instead. Ensure that the determination of the reasonableness of the accommodation is not restricted in advance by existing legislation. 
· Ensure that both the organisation of education at school and the management of the whole education system are based on the rule of law principles. End the practice where rules determining the availability, accessibility, and affordability of support measures in education are adopted in the form of ministerial decrees on the level of the Government as the executive authority. 
· Adopt all the necessary steps, including legislative amendments and budgetary measures, to prevent segregation of children in vulnerable situations under the pretext of their integration in mainstream education. 
· Adopt all the necessary steps, including the necessary legislative amendments and appropriate financial assistance to children and their families, to ensure the availability, accessibility, and affordability of pre-school education to all children living in the area, including children facing poverty and social exclusions and living in precarious forms of housing, regardless of their place of permanent residence. 
· Adopt the necessary legislative amendments to ensure that children who feel discriminated in education and their families have the right to seek a remedy before civil courts according to the Antidiscrimination Act without the risk of being imposed the obligation to pay the costs of the proceedings to the respondent or the State in case their lawsuit is not successful. Ensure that the opportunity to file an anti-discrimination lawsuit is affordable for all children, including children living in poverty and social exclusion. The mechanisms allowing the waiver to court fees are effectively applied in practice.
· Introduce mechanisms to facilitate addressing systemic violations of the right to education before the courts like class action and actio popularis with an appropriate range of entities entitled to bring such an action, including public bodies and human rights non-governmental organisations.
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