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A. Introduction

This submission to the Committee Against Torture (Committee) is prepared by the African Policing Civilian Oversight Forum (APCOF).
APCOF refers to the concluding observations issued by the Committee to South Africa during its 37th Session.
 The purpose of the submission is to provide further information to assist the Committee in preparing the List of Issues to be to addressed by South Africa, under the following articles of the United Nations Convention against Torture and other Cruel, Inhumane and Degrading Treatment / Punishment (UNCAT): 1,2, 4, 11 and 12. 

B. List of Issues 
Article 1 and 4 

APCOF commends South Africa for enacting the Prevention and Combatting of Torture of Persons Act 13 of 2013 (the Act). The Act, which aims to prevent and combat acts of torture, conforms to international standards in its definition of torture and provisions for the prosecution and punishment of perpetrators of torture. APCOF notes with concern, however, the lack of prosecutions brought in terms of the Act. The number of complaints that the Independent Police Investigative Directorate (IPID) receives does not equal the number of prosecutions. According to IPID’s Annual Report for 2016/2017, the number of complaints against torture perpetrated by law enforcement officials increased from 145 in 2015/2016 to 173 in 2016/2017, reflecting a 19% increase.
 Despite such an increase during 2016/2017, IPID did not make any recommendation to the National Prosecutions Authority (NPA) to institute criminal proceedings against law enforcement officials.
 In addition out of 173 cases of torture received by IPID during 2016/2017 only 63 were investigated, a 36% completion rate.
 Delays are attributed in part to budget constraints and delays in obtaining technical reports from the laboratory, skin biopsy and blood test reports.

APCOF therefore recommends that a robust approach to the prosecution for police torture be taken to ensure the effective implementation of the Act, and that budgetary allocations for IPID be reviewed to ensure that sufficient resources and personnel are available to carry out their duties effectively.
In addition, IPID’s current legislative framework provides for the type of matters to be investigated in section 28(1), which includes at sub-paragraph (f), ‘any complaints of torture or assault against a police officer in the execution of his or her duties’. APCOF submits that sub-paragraph (f) requires further disaggregation to make torture a distinct area of investigation, separate to allegations of assault, in order to highlight the gravity of torture allegations, and to ensure special procedures are in place in the case of torture investigations. APCOF acknowledges that the National Assembly is currently revising IPID’s enabling legislation, and urges the Committee to recommend that torture and assault are treated as disaggregated. 

Article 2 

APCOF is concerned that there is no system for the regular and independent monitoring of police cells, in South Africa. APCOF commends and recognises co-operation provided to APCOF by the South African Human Rights Commission (SAHRC) and the South African Police Service (SAPS) in the piloting of a system for the regular and independent monitoring of police custody, through the establishment of a Lay Visitors Scheme. APCOF strongly recommends that South Africa permanently establish the Lay Visitors Scheme, once the pilot phase has been completed and evaluated.
Article 11 

APCOF seeks to highlight to the Committee a number of issues pertaining to Article 11 of the Convention in the South African context, all of which require immediate review of existing laws, standards and practices.
Oversight of Child and Youth Care Centres
APCOF commends the establishment of Child and Youth Care Centre’s (CYCC’s) for children in conflict with the law overseen by the Department of Social Development (DSD) to separate children from adult detainees. However APCOF is concerned by the lack of dedicated oversight structures and mechanisms over these CYCC’s, which is exacerbated by the lack of a National Preventative Mechanism for the monitoring of places of detention. Given the reports of torture and other ill treatment in the CYCC’s, APCOF recommends the permanent establishment of a mechanism for the independent monitoring of Child and Youth Care Centers to ensure the prevention of torture.
Interrogation rules
In light of the concerning number of torture complaints made against the South African Police Service, as set out in relation to Article 1, above, APCOF recommends that South Africa take steps to establish a process for the regular review of the framework for questioning and interrogation of suspects by the South African Police Service, and Standing Orders regarding the treatment and handling of persons in police custody. 
Safe custody for LGBTI persons

APCOF commends the South African Police Service (SAPS) in the Western Cape Province for adopting new Standing Order for the protection of the rights of LGBTI persons. The Standing Order seeks to protect the rights of the LGBTI community particularly when they are held in custody including being placed in a separate cell so that they do not become susceptible to torture and physical violence. However, APCOF is concerned that the Western Cape Standing Order allows for same sex, rather than same gender, searches, which is a violation of the dignity and rights of persons on the basis of their gender identity. Furthermore, APCOF recommends that this Standing Order be adopted nationally, and not limited to application in one Province alone, in order to protect the rights of the LGBTI community throughout the country. 

Use of arrest for minor and petty offences

APCOF is concerned about the increased reports of arbitrary arrests for minor offences, which particularly target poor people including vulnerable groups such as asylum seekers, and refugees. APCOF is furthermore concerned by the crime fighting program such as ‘operation fiela’ that the Ministry of Police has repeatedly embarked on which has three objectives, which are to arrest suspects, remove criminals and close down the places from which they operate.
 Such operations and other sweeping exercises
 target vulnerable groups. Whilst APCOF commends the Chief Justice of South Africa for making a public plea to police to stop effecting arbitrary arrests, it is concerned about the impact of these arrests. Once detained, persons in custody become susceptible and face a high risk to physical abuse and torture. Given the failure to then raise bail money the result is overcrowding in places of detention, which in itself amounts to cruel, inhumane and degrading treatment. 
APCOF recommends that in addition to interventions by the Justice, Crime, Prevention & Security Cluster (JCPS) and the Department of Correctional Service to use non-custodial sentences in response to overcrowding in places of detention
, South Africa consider the decriminalization of petty offences in accordance with regional standards.

Minimum age of criminal responsibility

APCOF recommends that South Africa adopt legislation to provide for an increase in the minimum age of criminal responsibility of a child, and to remove the requirement to prove criminal capacity for the purposes of diversion and preliminary inquiries. Currently, the age of criminal responsibility in South Africa is 10 years, and a proposal has been made in the as still draft Child Justice Amendment Bill 2018, to raise this age to 12. While APCOF commends the efforts of law makers to date, it urges the Committee to encourage South Africa to adopt this legislation as a matter of urgency.
Article 12
Whilst APCOF welcomes the broad mandate of IPID, which includes investigating deaths in police custody APCOF is concerned by the fact that the number of deaths continue to increase and less than half of them are investigated. According to IPID’s Annual Report for 2016/2017, the number of deaths in police custody increased from 216 in 2015/2016 to 302 in 2016/2017, a 40 % increase
. Despite such an increase, out of the 302 cases only 140 cases were investigated, and  67 out of the 302 cases were not referred to case workers within 72 hours as required.
 Overally IPID’s investigations rates in all matters are very low.
 APCOF recommends the prompt investigations  of all matters received by IPID, and that sufficient budgetary allocation be made to the organisation to ensure it can fulfil its investigative mandate.
� Conclusions and recommendations of the Committee against Torture, Concluding Observations on South Africa, 2006, CAT/C/ZAF/CO/1, available at  � HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2fZAF%2fCO%2f1&Lang=en" �http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2fZAF%2fCO%2f1&Lang=en� .


�Independent Police Investigative Directorate’s (IPID) Annual Report 2016/2017, available at � HYPERLINK "http://pmg-assets.s3-website-eu-west-1.amazonaws.com/IPID_Annual_Reports_Annual_Reports_201617CD_File.pdf" ��http://pmg-assets.s3-website-eu-west-1.amazonaws.com/IPID_Annual_Reports_Annual_Reports_20 has three objectives; which are to arrest suspects, remove criminals and close down the places from which they operate.


 1617CD_File.pdf� at page 36.


� IPID Annual Report note 2 at 59.


� IPID Annual Report note 2 at pages 55 to 56.


�Annual Report note 2 at page 27.


� Operation Fiela available at http://ewn.co.za/2018/01/23/fikile-mbalula-launches-phase-two-of-operation-fiela


�  See Operation Clean Sweep mentioned in South African mentioned in the Trader’s Forum v City of Johannesburg and Others, available at http://www.serisa.org/images/SAITF_Judgment_CC.pdf.


� Department Of Correctional Services Annual Report 2016/2017, available at 


 http://www.dcs.gov.za/wp-content/uploads/2017/12/DCS-AR-2016_17-. pdf.


� Guidelines on the Conditions of Arrest, Police Custody and Pre-Trial Detention in Africa (Luanda Guidelines), and Principles on the Decriminalisation of Petty Offences in Africa. 





�Annual Report note 2 at page 36.


�Annual Report note 2 at page 52.


�Annual Report note 2 at page 52.
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